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On behdf of itstire manufacturer members, the Rubber Manufacturers Association
(“RMA”)! submits these commentsin response to the Notice of Proposed Rulemaking (“NPRM”)
on Confidentia Business Information issued by the Nationad Highway Traffic Safety
Adminigration (“NHTSA” or “Agency”) on April 30, 2002. 67 Federal Register 21198- 21206.

RMA has focused its comments on the proposed revisonsto 49 C.F.R. Part 512 that
address the trestment of the early warning information the Agency will collect under
regulations promulgated under a provision of the Trangportation Recall Enhancement,
Accountability and Documentation Act (“TREAD Act”) (See 49 U.SC. 830166(m)(3)(A))
and other tire-related information that the industry has historicaly provided to NHTSA.

The TREAD Act requires that early warning information not be released until suchtimeasa
gpecid defect or noncompliance investigation docket has been established and the Secretary
has made the findings required by the Act. 2

Because RMA’s comments are aso germane to the pending early warning reporting
rulemaking, Docket No. NHTSA 2001 8677, we are aso submitting these comments to that
docket. NHTSA has already suggested that an additiona comment period may be warranted,
see 67 FR 21200, col. 3. RMA requests that NHTSA issue a Supplemental Notice of
Proposed Rulemaking to obtain comments on the specific reporting eements that will be
required by the fina Early Warning Rule. The Supplementa Notice will dso provide the
opportunity for NHTSA to respond to the substantive and procedura issues raised in these
comments. Sincethe TREAD Act did not establish arequirement or deedline for this
rulemaking, NHTSA should dlow for athorough ventilation of dl of these issues.

l. DISCLOSURE OF EARLY WARNING DATA ISCONTRARY TO LAW

A. THETREAD AcCT PROHIBITSNHTSA FROM AUTOMATICALLY DISCLOSING
EARLY WARNING DATA

NHTSA'’ s routine disclosure of early warning data is expresdy prohibited by the TREAD
Act. In drafting the TREAD Act, Congress was aware that the information subject to the new early
warning reporting regulations mandated by Section 3(b) of the Act was competitively sensitive and
accordingly entitled to protection from disclosure, except in certain, limited circumstances. Thus,
Section 3(b) of the TREAD Act therefore includes the following provison:

! The Rubber Manufacturers Association (“RMA”) isthe leading national trade association representing the interests
of tire and rubber manufacturersin the United States. RMA’s membership includes all of the country’s major tire
manufacturers. Bridgestone/Firestone Americas Holding, L.L.C., Continental Tire N.A., Inc., Cooper Tire & Rubber
Company, The Goodyear Tire & Rubber Company, Michelin North America, Inc., Pirelli Tire North America, and

Y okohama Tire Corporation.

2 Since NHTSA has expressed awillingness to accept tire-related early warning information from non-tire
manufacturers, RMA’s commentsin this rulemaking apply to all tire-related early warning information
submitted to the Agency regardless of the source of that information.



None of the information collected pursuant to the final rule
promulgated under paragraph (1) shall be disclosed pursuant to
section 30167 (b) unless the Secretary determines the disclosure
of such information will assist in carrying out sections 30117(b)
and 30118 through 30121. 49 U.S.C. §830166(m)(4)(C)

(“ paragraph (4)(C” )(emphasis added).

The above provison prohibits disclosure “unless’ the Secretary makes certain other
determinations pursuant to NHTSA’s existing authority under severa provisons of the
Nationd Traffic and Motor Vehicle Safety Act (“ Safety Act”). Section 30167(b) is designed
to address stuaions arising from a specia defect or noncompliance involving an identified
vehicle or item of motor vehicle equipment. Section 30117(b) pertains to the records to be
maintained by covered manufacturers concerning the identities of first purchasers of their
products and Sections 30118 through 30121 pertain to the notification of defect and non
compliance by either the Secretary or by covered manufacturers. Paragraph (4) (C) therefore
explicitly precludes NHTSA from automatically disclosing early warning information to
third parties unless the Secretary determines, on a case-by-case bass that:

Q) The disclosure would assst in ensuring that manufacturers maintain proper
records regarding the first purchasers of their products; or

2 The disclosure would asss in notifying the public of defect or non
compliance investigations conducted by the Agency and the availability of
consumer remedies.

Based on the plain meaning of this statutory provison, NHTSA has no legd authority
to disclose industry-wide early warning data® The Agency therefore must exclude early
warning data from the provisons of 49 C.F.R. Part 512. In addition, the Agency should add
aseparate provison in the fina early warning reporting regulaions specificaly prohibiting
the disclosure of early warning data except under the circumstances expresdy delinested in
paragraph (4)(C).

B. EARLY WARNING DATA ISNOT SUBJECT TO DISCLOSURE UNDER THE FREEDOM OF
INFORMATION ACT

Exemption 3 of the Freedom of Information Act (FOIA) exempts from disclosure
information that is "specificaly exempted from disclosure by satute (other than 552b of thistitle)
provided that such statute (A) requires the matters be withheld from the public in such a manner as
to leave no discretion on the issue, or (B) establishes particular criteriafor withholding or refersto
particular types of mattersto be withheld." Paragraph (4) (C) fadls under clause (B), in that
disclosure of any early warning information is prohibited unless the Secretary makes a
determination that disclosure will assst in carrying out a defect or noncompliance investigation or
in implementing aremedy following such an investigation. The discretion of disclosure afforded

% 1f NHTSA enactsarule providing for disclosure of this data, the Agency will violate the Administrative Procedure
Act, which requiresfinal agency rulesto be set aside if they are arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law. 5U.S.C. 706(2)(A).



NHTSA under the TREAD Act is sufficiently circumscribed to trigger the (B)(3) exemption of the
FOIA. See, eg., Consumer Product Safety Commission v. GTE Sylvania, 447 U.S. 102, 122
(1980); National Western Life Insurance v. United States, 512 F. Supp. 454, 459 (N.D. Texas,
1980).

In GTE Sylvania, the Supreme Court found section 6(b)(1) of the Consumer Product
Safety Act, was sufficient to satisfy 5 U.S.C.8 552(b)(3)(B). That statute prohibited the
Consumer Product Safety Commission from disclosing any information to the public unless
it first "'take] g reasonable steps to assure' (1) that the information is 'accurate, (2) that
disclosure will be'fair in the circumstances,” and (3) the disclosures will be ‘reasonably
related to effectuating the purposes of [the Act]."” The Court found that the statute “does not
grant the Commission broad discretion to refuse to comply with FOIA requests’ but rather
“setsforth sufficiently definite sandards to fal within the scope of Exemption 3”. 1d.

The Court in National Western Life Insurance v. United States, 512 F. Supp. 454, 459
(N.D. Texas, 1980) explained the standard a collateral withholding statute must meet to satisfy the
requirements of 5 U.S.C. § 552(b)(3)(B):

For a statute to be countenanced by Section 552(b)(3)(B) and thus afford an
exemption to required disclosure, it must provide a measurable yardstick for the
Agency to use in determining whether disclosureis permissible.

The Court went on to find that the "[good business practice] stlandard involved in the postal
datute at issue may not be specificaly quantifiable, yet is not so vague as to leave a Postmaster
Generd with unfettered discretion as to what information may be withheld from disclosure” 1d.

Smilarly, paragraph (4) (C) provides sufficiently clear guidance regarding disclosure to fall
within Clause B of exemption 3. By the TREAD Act’s express language, early warning
information is not subject to disclosure unless the Secretary makes a determination that disclosure
will serve a pecific purpose relating to Situations where a defect or noncompliance investigation
has been opened.

C. THE STRUCTURE AND THE LEGISLATIVE HISTORY OF THE TREAD ACT
SUPPORT THERM A’ S READING OF THE ACT

Congressond intent clearly demonstrates that the plain reading of the Satute is correct;
disclosure of early warning datais prohibited. The early warning reporting statutory provisions
provide evidence of the disclosure-redtricting intent behind the TREAD Act. Section 30166(m)
Early Warning Reporting Requirementsis divided into five subsections:

(1) Rulemaking required;

(2) Deadline

(3) Reporting Elements;

(4) Handling and utilization of reporting elements; and
(5) Periodic review.



Subsection (4); in turn, has four subparts. Paragraph (4)(A) directs NHTSA to specify: (1)
how early warning information will be reviewed and used to assst in identifying defects, (2) what
systems and processes will be put in place, and (3) the manner and form of reporting such
information. Paragraphs (4)(B) and (4)(D) illustrates Congress sengtivity to the burden being
imposed on manufacturers. Under Paragraph (4)(B), information demanded from manufacturers
must be limited to what isin their possession; under Paragraph (4)(D), NHTSA must not impose
unduly burdensome requirements on manufacturers (taking into account manufacturers cost and
NHTSA's ability to use the information sought in a meaningful manner to assst in the
identification of defects). Consstent with the focus of the other paragraphs of Subsection (4) on
the Agency’ s use of the information and the burden on the manufacturers, (4)(C), the subject
provision places a restriction on wholesde disclosure of early warning information. Conflating
these subsections, it is clear Congress did not intend to place heavy burdens on the reporting
entities or force the disclosure of massive amounts of data and information that have historically
not been disseminated publicly.

Congress intent to protect early warning information from disclosure is further
demonstrated in a colloquy on the floor of the U.S. House of Representatives between
Congressman Edward Markey (D-MA) and the Chairman of the House Energy and
Commerce Committee, Rep. Billy Tauzin (R-LA):

Mr. MARKEY: [U]nder the section entitled “early warning
requirements,” we provide for the reporting of new information to
NHTSA generdly at an earlier stage than the stage when an actud
recall takes place based on the finding of a defect. To protect the
confidentidity of this new early sage information, the bill provides

in Section 2(b) in the subsection titled “disclosure’ that such
information shal be treated as confidentia unless the Secretary
makes afinding that disclosure would assg in ensuring public

safety, but with respect to information that NHTSA currently
requires to be disclosed to the public, it is my understanding of the
committeg s intention that we not provide manufacturers with the
ability to hide from public disclosure information which under

current law must be disclosed. Would the gentleman from Louisana
(Mr. TAUZIN) agree that this specid disclosure provision for new
early stage information is not intended to protect from disclosure that
[information which] is currently disclosed under existing law, such

as information about actua defects or recalls?

Mr. TAUZIN: Mr. Speaker, the gentleman is correct.

Congressiond Record, Oct. 10, 2000 at H9629 (emphasis added).

This exchange took place between two of the principa sponsors of the House version
of the TREAD Act, which was passed without amendment by the U.S. Senate. The concern
addressed in this colloquy is the continuing release of data “about actua defects or recalls’
under gppropriate circumstances, which NHTSA was authorized to disclose prior to the
passage of the TREAD Act. Representative Markey sought and received confirmation that



after passage of the Act, NHTSA would continue to be able to disclose such information.
RMA is not advocating a different result. But Congress was explicit that, absent the requidte
determination concerning a specific defect or noncompliance, NHTSA would be prohibited
from disclosing the routine and comprehensive early warning data submitted by tire and

other covered manufacturers.

Groups that have generaly favored broad disclosure policies have conceded this reading of
the statute. For example, Public Citizen has repeatedly acknowledged that paragraph (4)(C)
prohibits disclosure of early warning information.*  Nonetheless, NHTSA’s former Chief Counsdl
has expressed the view that paragraph (4)(C) redtricts disclosure by the Agency on itsown
initiative under 49 U.S.C. § 30167(b), but that it does not bar disclosure otherwise® This
interpretation isincorrect because it fails to take into account that:

(1) Paragraph (4)(C) prohibits disclosure of dl early warning information, not smply early
warning information that is otherwise entitled to confidential trestment.®

(2) Thereferenceto FOIA in section 30167(b) was to make clear that the mandatory
disclosure provision in that section was not dependent on a FOIA request.

(3)As previoudy discussed, Congress, in paragraph (4)(C), directed the Secretary not to
disclose any of the early warning information unless the Secretary determines that the
disclosure would assst in carrying out defect and noncompliance investigations.

NHTSA’sformer Chief Counsel would render paragraph (4)(C) unnecessary, asserting
that: "Paragraph (4)(C) amply darifies that information submitted under TREAD that is
determined to be entitled to confidential trestment cannot be disclosed in the absenceof . . . [a
finding by the Secretary that the disclosure will ‘assist in carrying out' the Act."].” However, under
that approach, if paragraph (4)(C) had never been enacted, the result would be the same: early
warning information would be disclosed if it is determined to be nonconfidentia: early warning
information would not be disclosed if it is determined to be confidentia, unless the Secretary
determines that disclosure will assigt in carrying out the Act.

4 E.qg., Public Citizen, House Auto Safety Legislation Sets Up Hurdles for Regulators, Is Riddled With Defects,

Press Release of Oct. 4, 2000 ("The T.R.E.A.D. bill (H.R. 5164) adds secrecy provisions, where there are now

disclosure provisions"); Public Citizen, Public Citizen Calls on Senate to Amend House Auto Safety Legislation, Press
Release of Oct. 11, 2000 (noting that the House bill would shield early warning information from disclosure under the
Freedom of Information Act); Public Citizen, The Ford/Firestone T.R.E.A.D. Bill (H.R.. 5164) Reduces Public Access
to Crucial Safety Defect Information, Press Release of Oct. 18, 2000 (noting the bill's nondisclosure requirements
imposed on NHTSA).

° See Chief Counsel’s memorandum of Oct. 27, 2000 (addressing points made in Public Citizen’s October 19,

2000 letter); NHTSA’s Advance Notice of Proposed Rulemaking issued on January 12, 2001 (66 Fed. Reg. 6532,
6543-44 (Jan. 22, 2001)). A copy of Public Citizen’sletter is contained in Attachment 1.

6 Moreover, Section 30167(b), which is referenced in paragraph (4)(C), is not restricted to disclosure of
confidential information. If theinformation is otherwise confidential, disclosureis governed by section 30167(a). 49
U.S.C. §30167(a) and (b).

7 Memorandum of October 27, 2000 at 3.



But such congtructions are to be avoided. The cases are quite numerous that counsd
againgt congtruing statutesin such away asto render them superfluous. See, e.g., Dunn v.
Commodity Futures Trading Comm'n, 519 U.S. 465, 472 (1997); American Nat'| Red Crossv.
S.G., 505 U.S. 247, 263 (1992).

D. THERESTRICTION ON DISSEMINATION OF EARLY WARNING INFORMATION | S
REASONABLE, FAIR, AND CONSISTENT WITH WELL-ESTABLISHED PUBLIC POLICY
NORMS

When one considers the scope and breadth of early warning information that will be
submitted to NHTSA, it is not surprising that Congress chose to restrict public disclosure. With
respect to tires, early warning information will include information on nearly every tire made by
every manufacturer in the United States and nearly every tire imported into the United States. That
information will include extraordinarily senditive business data, which each company takes pains
to keep secret, including among other things, the volume of production for each tire (not just by
tireline but by stock kegping unit ("SKU")); the identity of each manufacturer's private label
customers and the volume of production, by SKU, for each; the identification of each
manufacturer's green tire groups and the identification of tires made from each green tire; and
information on warranty adjusments, claims and natices regarding property damage and incidents
involving death and injury. As noted, this comprehensive information for nearly every tire made
in, or imported into, the U.S. islikdy to be included in NHTSA's early warning information
database. The collection, sorting, and andyss of data that are accumulated in the early warning
information database may eventudly lead to the opening of a defect or noncompliance
investigation with respect to a particular tire or tire line, a which time, the Secretary might
determine that disclosure of certain information could be of assistance in carrying out the Agency's
investigation or indeed would be necessary to promote safety.

Congress determined that there should not be awholesae disclosure of early warning
information. Release of early warning information would be a odds with U.S. antitrust laws
(which protect competition) and would threaten to cause substantial economic harm to individud

competitors.

Because of its highly anti-competitive effect, exchange of individua companies
production data has been enjoined in numerous judicia decisions under the federd antitrust
laws. American Column & Lumber Assn. v. United States, 257 U.S. 377 (1921) (monthly
production reports, daily sales reports, monthly stock reports and price lists exchanged by
members of American Hardwood Manufacturers Association held illegd); United Statesv.
National Assn. of L eather Glove Manufacturers, Inc., 1953 CCH Trade Cas. 167, 623
(N.D.N.Y. 1953) (exchange of production information enjoined); United States v. Knitted
Glove & Mitten Manufacturers, 1954 CCH Trade Cas. 167, 638 (N.D.N.Y. 1953) (exchange
of production data enjoined except for “compiling, disseminating and communicating said
figuresin agenera and composite form to dl persons and public without identifying the
production figures gathered from any particular persons’); United States v. Cdlifornia Rice
Industry 1940-43 CCH Trade Cas. 156, 168 (N.D. Cd. 1941) (exchange of production
information enjoined except such data as does not disclose “the amount of any paddy rice




processed by any individua processor”); United States v. Libby-Owens-Ford Glass Co.,
1948-49 CCH Trade Cas. 162, 323 (N.D. Ohio 1948) (Paragraph V1.A - enjoining
disclosure, dissemination or communicating “any information concerning the production
of...flat glass’).

In addition to harming competition, as noted, the release of company-specific production
information would cause substantia economic harm to individual competitors. For example, if
released:

(@ Production volume by SKU could reved marketing plans and vulnerabilities,
fadilitating competitors targeting;

(b) Production volume by tire line (and by SKU) could reved private labd customers
purchases,

(c) Greentire gpplication could reved highly guarded competitive information;

(d) Warranty rates could reved production and, even without actua production numbers,
would reved marketing drategies, and

(e) Property damage rates could revea production.

Thus, NHTSA and various other agencies?® in deding with company data far less detailed and
comprehensive than early warning information, have scrupuloudy maintained the confidentidity
of such information on an individua company bass. See Argument 11, infra.

The comprehensiveness of, and the level of detall in, the early warning information makes
for an exceptiondly strong case for nondisclosure. Asisroutinegly recognized and respected by
NHTSA and other government agencies, such commercid information is of substantia economic
vaue to the owner of the information, and that value is directly dependent upon the confidentidity
of the information remaining uncompromised.”

To the extent that there is early warning information that would not be protected from
disclosure for the above reasons, the release of such information by itsdf would not serve the
objectives of the TREAD Act. Such information would be cagpable of misuse and confusion.
Given that the resdue of early warning information not protected from disclosure is & most quite
amal, with the capability of casting more fog than light, Congress sensibly resorted to a blanket

8 The U.S. Bureau of Census publishes numerous statistical surveys reporting industrial and commercial

production, shipments, sales, inventories, and the like. Each of these reports relies upon data compiled from forms or
returns provided by individual companies: in some instances, the reports are compiled directly from individual
transaction records. In every case, however, Census avoids the release of information in any form by which the data
furnished by a particular establishment can be identified.

° In fact, in 1996, Congress enacted the Economic Espionage Act, thereby establishing the federal crime of
theft of confidential information, including (“financial, business . . . (and) economic . . . information, including plans

. compilations,” among other things), which would appear to cover virtually all early warning information. 18
U.S.C. 881832, 1839(3). It would be anomalous for Congress now to legislate a program under which an agency is
directed to collect, on a continuing basis, huge amounts of information from competitors in some of the nation’s
largest industries, the theft of which would constitute arecently legislated federal crime, punishable by fine and/or as
much as ten years of imprisonment, and then turn over the information into the hands of competitors or other members
of the public.



(b)(3) FOIA exemption approach rather than a piecemeal (b)(4) approach, under which the Agency
and the information owners would have had to expend sgnificant resources with no public benefit
to be served. See discusson of the Data Qudity Actin lL.A., infra.

. NHTSA'sPROPOSAL TO TREAT CERTAIN TYPESOF TIRE DATA AS
PRESUM PTIVELY NON-CONFIDENTIAL ISCONTRARY TO LAW AND
THE AGENCY'SPAST PRACTICE

A. NHTSA’S PAST PRACTICE HASBEEN TO GRANT CERTAIN TYPESOF TIRE DATA
CONFIDENTIAL STATUS

Of course, NHTSA has granted certain types of data confidentia status under FOIA in the
past. However, certain statementsin the NPRM have given us cause for concern that NHTSA may
be of the view that such sengtive information as warranty adjustments (and smilarly sengtive
information) may merit different trestment and may have been treated differently. (see, e.g., 67
Fed. Reg. 21200 (first column)). We wish to put any such doubtsto rest. Indeed, on many
occasions, NHTSA's Office of Chief Counsel has granted tire manufacturers: requests for
confidentia treatment of warranty adjustments, production data, and related information.

Attachment 2 contains redacted copies of representative | etters from the Chief
Counsd’s office to severd tire manufacturers granting confidentia trestment of this data
under the “ substantia competitive harm” test of FOIA. Thus, NHTSA’s own past practice
fully supports confidential treetment of this data

This competitively senstive detaiincludes but is not limited to:
Q) Common Green TireList

RMA defines common green tires as: “tires that are produced to the same interndl
specifications, but that have, or may have, different externa characteristics and may be sold
under different modd designations.” The ligting of tires that condtitute the common green is
confidentiad business information. The release of this information would cause substantia
competitive harm since it would alow competitors to know with exact certainty which tires
have the same specifications even though they are sold under differing tire brand names.
Furthermore, substantid competitive harm would result from releasing with exact specificity
the relationships between manufacturers and private brand name owners.

2 Tire Production Numbers

If tire production numbers, or any information from which tire production quantities
could be derived, are released, manufacturers could change production of types, sizes, and
lines of tires after reviewing competitor’s data. For ingtance, a company may decide to cut
back on production of snow tires after reviewing data indicating a competitor is producing
aufficient quantities to supply the market or planning a promotion. Unlike automobile
manufacturers, tire manufacturers can ater and change the course of productionin a



relatively short period of time. This ability to change production dependent on the
production output of a competitor could stifle competition.

NHTSA and various other agencies, have scrupuloudy maintained the confidentiaity
of such information on an individua company basis. As previoudy discussed, the Agency
has repeatedly declined to disclose tire production and warranty adjustment data on the
grounds that to do so would likely cause substantial competitive harm.

(3) Warranty Adjusments

NHTSA has traditionally trested warranty adjustment data as confidential business
information and should continue to do so. ASNHTSA isaware, warranty policies differ
greatly from tire manufacturer to tire manufacturer and from tire to tire. Consumers and the
marketplace strongly influence the terms of these warranties. Key warranty provisons are
often used as amarketing tool and warranty adjustments are not an indication of tire
performance.

Findly, RMA isaparty to aconsent order with the Federd Trade Commission
prohibiting the association from collecting or disseminating competitively sengtive
information, induding warranty information. (Attachment 3 a Section V. A). TheFTC
found that the release of thisinformation could prove anti-competitive and contrary to the
public interest. The release of warranty adjustment data by NHTSA would impair the ability
of tire manufacturers to compete in the marketplace.

B. THISDATA SATISFIESFOIA EXEMPTION 4

The information outlined above is entitled to protection from disclosure under
Exemption 4 of the Freedom of Information Act, 5 U.S.C. 8552(b)(4), which appliesto
“trade secrets and commercia or financid information obtained from a person and privileged
or confidentiad.” As discussed above, tire manufacturers consider this competitively sendtive
information and take appropriate measures to protect it from disclosure to the public, which
obvioudy includes each tire manufacturer’ s competitors.

Case law congtruing Exemption 4 of the FOIA aso demongtrates that this data should
be given confidentia treatment by the Agency. Information produced involuntarily to a
government agency will be considered confidentia only if disclosure would either impair the
government’ s ability to obtain necessary information in the future or cause subgtantia harm
to the competitive position of the submitter. Critical Mass Energy Project v. Nuclear
Regulatory Comm'n, 975 F.2d 871, 878-80 (D.C. Cir. 1992). Companies need not show
actual competitive injury to qudify for the exemption. Niagra Mohawk Power Corp. v. U.S.
Dep't of Energy, 169 F.3d 16, 18 (D.C. Cir. 1999). The courts have dso held that pricing,
rebate and incentive information, if disclosed, would condtitute substantial competitive harm.
Mallinckrodt, Inc. v. West, 140 F. Supp. 2d 1 (D.D.C. 2000).




(1. NHTSA HASFAILED TO COMPLY WITH REGULATORY REQUIREMENTS
THAT ARE APPLICABLE TO THISRULEMAKING

A. EARLY WARNING DATA WOULD LACK UTILITY AND OBJECTIVITY AND WOULD
VIOLATE THE DATA QUALITY ACT

The Data Qudity Act will prohibit government dissemination of information that does not
meet the quaity standards set by the Act and OMB. 44 USC § 3516 (dtatutory and historical
notes). OMB's February 22nd government-wide implementing guiddines reguire that information
disseminated on or after October 1, 2002 must:

(A) Be objective, including the requirement to be "presented within a proper context;” and
(B) Possessutility.

DOT's draft implementing Data Quality guidelines aso contain comparable objectivity and
utility requirements. The early warning data would satisfy neither of these requirements.

(A) Objectivity. The Data Quality Act requires that information be presented in proper
context when such context is necessary to ensure an "accurate, clear, complete and
unbiased presentation.” That context will not be present with the early warning
informeation.

Specificdly, data pertaining to warranty adjustments could only be understood in light of
the marketing and economic decisions which lead to manufacturers setting specific
warranty terms and conditions. No two warranty programsin the tire industry are dike,
and therefore comparisons of warranty adjustment data among tire manufacturers would be
meaningless. For example, amanufacturer may lengthen the term of a given tire's warranty
in response to competitive chalenges even if thetire itself remains unchanged. Thus, with
alonger warranty, an increased number of warranty adjustments could be expected for the
tire without indicating in any way that there are problems with or even changesin the tire
itself. Y et the public undoubtedly would be led to believe that higher numbers of
adjustments are indicative of a product problem.

As another example, the process of examining atire and determining how to code the
condition of the tire varies from manufacturer to manufacturer. Some manufacturers
vigudly ingpect the intact tire, while others cut the tire open to examine the interior. These
differences in examination approach could lead to different coding from manufacturer to
manufacturer for the same underlying condition. Comparing the “visud inspection”
manufacturer’ s data to that of the manufacturer who performed the invasive examination in
this Situation could mideadingly imply a difference in the rdative qudity of the two tires
when there was none. Smilarly, reporting on unverified property damage clams can paint
amideading picture, asit has been the manufacturers experience upon examining the tires
involved that many of these claims do not even correctly name the brand or manufacturer
of the tire, much less correctly identify the condition of thetirel

10



(B) Utility. Routinely reported early warning data has no utility to the public at large Since
they have no bass for making any safety-related or economic decisions based on the data.
Thisis because early warning dataisjust that - - early - - and, standing alone, the datais
not indicative of any problem associated with aparticular tire or tire line.

Other possible early warning dements, such asfield reports, also raise subgtantial data
quality concerns since thereis no standard definition of “field report” in the tireindustry. RMA’'s
comments of February 4, 2002 to NHTSA Docket No. 8677; Notice 2 contain a thorough
discussion of the industry’ s position on “field reports’.

B. NHTSA'S PROPOSED PAPERWORK REQUIREMENTS(PRA) FOR CONFIDENTIAL
BUSINESS|NFORMATION ARE DUPLICATIVE, NEEDLESS.Y BURDENSOME AND
WOULD VIOLATE THE PAPERWORK REDUCTION ACT

The PRA requires that federd agencies proposing to collect information must adopt
procedures that minimize the paperwork burden on companies and ensure that the collection and
dissemination of information is consistent with other privacy and disclosurelaws. 44 U.S.C. §
3501. NHTSA's proposed procedures regarding the submission of requests for confidential
trestment are duplicative and would create an enormous and unreasonable paperwork burden on
RMA’s members and thus would violate the PRA. Since RMA anticipates that tire manufacturers
would continue to request confidentidity for data on an ongoing basis, the procedures outlined
below would impact the submission of confidentia business information and early warning
reporting data.

Under NHTSA's proposed revisions to 40 C.F.R. Part 512, tire manufacturers must comply
with the following procedures each time arequest for confidentia trestment is submitted to the

Agency:

(1) Triplicate Paperwork Requirements. The proposed rule would require
companies requesting confidentia trestment of data to submit at least three versons
of the same basic information. The submitter would be required to send:

(& A complete copy to the NHTSA office requesting the informetion;

(b) A redacted copy of the information for which confidentidity is requested to
the office requesting the information;

(©) A copy containing confidentid information to the Office of Chief Counsd.
This copy would be accompanied by a certificate and supporting
informetion; and

(d) If theinformation is being sent in connection with an established public
docket, a redacted copy would also be sent to the docket.

(2) Samping Each Page. In preparing the information for submission, each page
that contains confidentia information must be clearly stamped or marked with the
word confidential and separately and uniquely numbered. If portions of a page are
clamed to be confidentia, such portions must be marked by enclosing them within
brackets. See proposed 512.5 (a); 67 Fed. Reg. at 21203, col. 2.

11



(2) Removd of Persond Information from the Duplicative Redacted Version. Any
persona information contained in submissions, such as names, addresses and telephone
numbers of consumers, must be removed from the redacted version of the submitted
information. Although ensuring that persond information is not made public is
important, NHTSA's proposa requires needless and, thus, impermissible duplication of
paperwork.

(3) Duplicative and Needlesdy Burdensome Information Requests. Each quarterly request
for confidentia trestment must include the following supporting informetion: (a) a
description of the information for which confidentidity is being requested; (b) the
specific confidentidity standard under which the request should be evaluated; and (¢) a
detailed judtification for gpplying the specific confidentidity standard to the
information. See proposed 8512.8; 67 Fed. Reg. at 21203, col. 3-21204, col. 1.

The needlesdy duplicative and burdensome requests associated with applying for
confidentidity conflicts with the express purpose of the PRA to limit the paperwork burdens on
regulated entities.

C.NHTSA'S PROPOSED CLASSIFICATION OF EARLY WARNING DATA ASNON-
CONFIDENTIAL ISA SIGNIFICANT REGULATORY ACTION UNDER EXECUTIVE
ORDER 12866

NHTSA's proposed classification of early warning data as non-confidentia is a sgnificant
regulatory action under Executive Order 12866 since it would "adversdly affect in a materia way
.. . asector of the economy, productivity, competition, jobs. .." The Order defines regulatory
actionsas“sgnificant” if they would result in any of the these adverse impacts even if the overal

economic impact is less than $100 million per year.

(A) Competitive Impact on the Tire Manufacturing Industry. As discussed above, the
early warning datais competitively sengtive and would be used by other manufacturersin
making various marketing and other strategic decisons. Thus, NHTSA's proposed
disclosure of the datawould have an adverse impact on competition in an important sector
of the economy and needs to be reviewed by OMB.

(B) Jobs. Disclosing early warning data would adversely impact competition in tire
meanufacturing. Furthermore, there could aso be consolidation among tire lineswhich
could aso adversely impact jobs as well as consumer choice.

Since NHTSA's proposed classification of early warning data as non-confidentid clearly
fdlswithin Executive Order 12866's definition of a sgnificant regulatory action, the Agency needs
to perform the associated economic and regulatory analyses and provide them to OMB and the
public for comment. Inthat NHTSA has aready suggested that an additional comment period on
the proposed rule may be appropriate, this new comment period would provide the opportunity for
comment on NHTSA's required E.O. 12866 analyses.

12



IV.NHTSA SHOULD AMEND CERTAIN ASPECTSOF THE GENERAL PROVISIONS

RMA believesthat NHTSA should retain its current requirements regarding submission of
both confidentia and public documents to be submitted to the Chief Counsd’s office. By cresting
differing requirements for submisson to Chief Counsd as opposed to other divisons of NHTSA,
NHTSA has required three different sets of documents be submitted to NHTSA. RMA believes
this duplicative and cumbersome process is unnecessary for submission of confidentia busness
information and that the current requirements should be retained.

RMA is opposed to any request that manufacturers redact persond informetion. In
addition, RMA is opposed to any requirement to constantly amend justifications and certifications
for confidentidlity.

V. CONCLUSIONS

(1) The Agency’sdisclosure of early warning data - - whether confidentia or not - - would
be adirect violation of the TREAD Act.

(2) The Agency has no authority to disclose early warning data under FOIA.

(3) Classifying certain data as non-confidential would be inconsistent with NHTSA's past
policy and practice,

(4) The Data Qudity Act prohibits disseminating early warning data lacking objectivity
and utility after October 1, 2002.

(4) Proposing to classify early warning data as non-confidentid is asgnificant regulatory
action under Executive Order 12866 and needs to be reviewed by OMB.

(5) The proposed paperwork requirements associated with confidentia early warning data
are duplicative, needlesdy burdensome and would violate the Paperwork Reduction
Act.

(6) NHTSA's proposed CBI palicy for early warning datais arbitrary, capricious and not in
accordance with law.

VI.RECOMMENDATIONS

(1) NHTSA should treet dl tire-related early warning information as confidentia.

(2) NHTSA should not require tire manufacturers to comply with the procedures of
proposed 49 C.F.R. 512 each time an early warning report is submitted.

13
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Buyu:Up Conpres Wacch « Crideal Mass » Globa) Trade Wagch « MMGMP'UWGW
Joar Clayhrook, Persidens

October 19, 2000

Mr. Rodney E, Slater
Secretary of Transportation
Department of Transportation

Dear Mr, Slater,

We are deeply disappointed that the administration supported the passage of the House
version of the Transportation Recall Enbancement Accountability and Documentation (TREAD)
Act without any effort to removethe most damagmg pats of that legislation. We object n
particular to two sections of the bill.

The secrccy provision in sec. 3(b)(4)(C) is Tmposed upon all safety defect information
collected as part of the bill’s “early warning reporting tequirements™ rulemaking. We believe
that the secrecy provizlaon thwarts the clear purpose of the lagislation— to protect the public from
defect cover-ups— and may drastically reduce public access to safety defect information. Under
that section, the Sccretary sAzll sot disclase defect and early waming information about lawsuirs,
consumer camplaiuts, deaths, injurics, component failures or consumer sarisfaction campaigns
wrless you determine that disclosure will assist in carrying out the law. This inverts existing law,
23 the current presutnption of 49 U.S8.C. sec. 30167(b) is to favor disclosure over and above the
disclosure reguirements of the Freedom of Information Act (FOIA). Indeed, sthe function of this
reversal in presumptions 1 10 ¢reate a categorical examption under FOLA’s excmption three, and
thus to keep information submitted under the new rule totally secret, pexbaps indefinitely.

We also mourn the repeal in H.R. 5164 of the provision of the FY 2001 Department of
Transportation Appropriations Bill authored by Rep. Frank R. Wolf and Sen. Richard C. Shelby
thar created an affirmative dmy for manufacturess to evaluate accident, component failure and
consumer complaint data for signs of a dangerous’ defect. This provision is critical because
industry lobbyists carlicr succeeded in removing any languaga from the final version of the
TREAD bill that would enhance NHTSA’s pOweT 1o require companies to analyze or draw
conclusions fram in-house data. As our experience with the latest Ford and Firestone tragedies
dramagically shows, manufacturers retain an enormous information advantage in dealing with
both government and the public. Without an affirmative duty to analyze data, as recent news
articles have repeatedly documented, auto manufacturers may continue to publicly deny the
existence of a dangerous defect and to withhold this evidence from the public and NHTSA, cven
as that evidence accumulates in company files.

Ralph Nadse, Foynder

1600 20th Serect NW o Washingtap, DC 20009-1001 « (202) S8S-100D » www.citizan. org .
s> (D Prebae daoud ow
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Before you leave office in January, we urge that you correct these setious deficiencies by
acting to define through regulation the inferesty of the public in meaningfisl access to
enforcement information and the responsibility of manufacturers to fully inform both NHTSA
and the public of potcntial safety defects.

Sincerely,

L
Joan Claybrook
President, Public Citizen



ATTACHMENT 2

U.S. Department
of Transportation DEC .
National Highway 19 2001

Traffic Safety
Administration

400 Seventh St., S.W.
Washington, D.C. 20580

A ttArnavr

l I
l

RE: Confidentiality Determination (iR
Dear Mr. R

This is in response to your letter dated
treatment for the documents enclosed with your letter and

' You state that the documents contain tire production data and manutacturing
capacity; field compliance, property damage claims and adjustment/warranty data; analysis of
design, materials and manufacture of (NG r<s. including proprietary test
procedures; claims paid (including number of claims and amounts paid); and sensitive
manufacturing costs information. You request confidential treatment for this information for
an unspecified period of time.

in which you request confidential

@SR :sscts that disclosure of any of the information would harm the legitimate business
and competitive interests of {{§NNINMNMMNNEN 2sse:ts that, with respect to production data,
competitor manufacturers would like to know the numbers and capacity of plants of others in

the industry and release of this information would therefore harm the competitive position of

S hile providing no value to the public.

SR - sscrts that, with respect to adjustments/warranty claims, adjustment programs and
warranty actions in the tire industry are directed at consumer satisfaction and repurchase intent.
S sscts that it has a specific and confidential approach regarding product adjustments
and customer satisfaction issues and that its willingness to go beyond written policies for
customer satisfaction objectives, and the basic way in which this data is captured, stored and
analyzed are basic to ([ MlJllllcompetitive position in the market place. ([ SNEE:sscrts
that consumer satisfaction is a key element in marketing and continued profitability of
S A ccordingly, asserts that warranty and adjustment data are confidential
business information and that their release would result in substantial competitive harm to
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Similarly, il asserts that its approach to property damage claims is closely associated
with its approach to its adjustment and warranty program, and that customer satisfaction is the
key element. (B asserts that the extent to which the company is willing to go to
accomplish customer satisfaction objectives is a key element in marketing and is basic to
SR c o petitive position and that release of such information could be used unfairly to
disadvantage that position.

Finally, (Sl asserts that the B . to (R cxtensive analysis of the

design materials and manufacture of (NN s contain :sign and
manufacturing details, as well as sensitive and highly proprietary information regarding
manufacturing costs. §Jl:sserts also that these documents reflect engineering evaluation
of design, compounding, chemical properties and curing specifications and that the methods
used, the factors evaluated and the manufacturing details incorporated into.these documents are
all proprietary, sensitive, trade secret information (i llJllll:nd that the release of this
information would give (Il competitors access to data not otherwise available to them.

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While I have
not reached a conclusion regarding each individual argument that you assert, I have concluded
based upon your submission as a whole that the public release of these materials is likely to
cause substantial competitive harm to (i llllJlf Therefore, these materials are entitled to
confidential treatment pursuant to Exemption 4 of the Freedom of Information Act, 5 U.S.C.

§552(b)(4).

With respect to the adjustment/warranty claims; I find that the release of this information would
enable a competitor to ascertain the production data of the product and, therefore, that these
materials also are entitled to confidential treatment pursuant to Exemption 4 of the Freedom of
Information Act, 5 U.S.C. §552(b)(4).

All of these materials will be protected for an indefinite period of time,

Thic arant of sanfidential traatment ie suhject to certain conditions since these materials were
subritted (AP by thc agency. These materials may be
disclosed under the authority of 49 U.S.C. §30167(b) and 49 C.F.R. §512.9(a)(2), if the agency

decides the disclosure will assist in carrying out the purposes of 49 U.S.C. Chapter 301.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed circumstances



which may affect the protection of the information (49 C.F.R. §512.4(i)). Prior to the release of
information under 49 C.F.R. §512.8 or §512.9, you would be notified in accordance with the
procedures established by our regulations.

Sincerely,

Heidi L. Coleman ‘

Assistant Chief Counsel
for General Law
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U.S. Department 400 Seventh St., S.W.
of Transportation 0CT 23 2001 Washington, D.C. 20590
National Highway

Traffic Safety

Administration

CERTIFIED MAIL-RETURN RECEIPT REQUESTED

Attorney

RE: Confidentiality Determination/ | RGN
Dear Mr. S

This is in response to your letter dated

your letter dated ? requests confidential treatment for
supplemental data prepared in response to NHTSA's Request for Information (i R
SR Svccifically, MM rcquests confidential treatment for supplemental materials
provided in response to (Y cucsts confidential treatment for

these materials for an unspecified period of time.

asserts in his letter dated (SR that these documents provide analyses of
the property damage claims submitted to the agency by dollar amounts and vehicle type ([ E
ﬁ He asserts that (il believes these documents will provide NHTSA a better
understanding of the nature and extent of these claims. He asserts that, in conjunction with
SR iitial response to request equested and was granted confidential
treatment for this data by letter dated ) ¥ from Heidi L. Coleman, Assistant Chief
Counsel for General Law. Finally, he asserts that, since the supplemental documents now being
submitted to NHTSA provide a more detail analysis of this same data, it should be accorded the
same confidential treatment previously granted.

You assert in your letter dated (SIS that QNN 2prroach to property damage
claims is closely associated with the adjustment and warranty program with customer

satisfaction being the key element and that the extent to which the company is willing to go to
accomplish customer satisfaction objectives is a key element in marketing and is basic to

@ opetitive position in the market place. Therefore, you assert that the release of
these additional documents submitted to NHTSA could result in substantial competitive harm.



I have decided to grant your request for confidential treatment for these materials.

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While I have
not reached a conclusion regarding each individual argument that you assert, I have concluded
based upon your submission as a whole that the nublic release of the supplemental data
contained in response to — is likely to cause substantial competitive
harm to {0 d, therefore, that this information is entitled to confidential treatment
pursuant to Exemption 4 of the Freedom of Information Act, 5 U.S.C. §5 52(b)(4) These
materials will be protected for an indefinite period of time.

This grant of conﬁdentlal treatment is subject to certain conditions { iR

information may be disclosed under the authority of 49 U.S.C. §30167(b) and 49 C.F.R.
§512(a)(2), if the agency decides the disclosure will assist in carrying out the purposes of the
National Traffic and Motor Vehicle Safety Act.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed circumstances
which may affect the protection of the information (49 C.F.R. §512.4(i)). Prior to the release of
information under 49 C.F.R. §512.8 or §512.9, you would be notified in accordance with the
procedures established by our regulations.

Sincerely,

s 747

Heidi L. Coleman
Assistant Chief Counsel
for General Law
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U.S. Department 400 Seventh St., S.w.
of Transportation Washinaton, D.C. 20590
National Highway

Traffic Safety MAR 13 2001

Administration

RECEIVED
MAR 1 32001

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

RE:
Dear
This is in response to your letter dated T
- N m whxch you request conﬁdentlal treatment for certain information
submitted by . 7 ) . tothe National Highway Traffic Safety
Administration (NHTSA) on  ~ . This information includes:
production data (document numbers and and
claims and adjustment rate information and statistical analysis of its own claims
information (document numbers =~ and

“You requested confidential treatment for these materials for a period of ten years. I have decided
to grant your request for conﬁdentlal treatment for these materials for the period of time
' requ sted" = :

You assert that'the production data include tire production figures which are reflective of sales,
market ace ptan and _competitive position. You assert also that tire companies closely guard
mformatlon of this; type from competitors because it can reveal markets that have been developed
only as 2 result of costly and labor intensive investment over periods of years. You assert that
dléé ure of thl nformatlon could result in economic hardship and competitive disadvantage to

=D ===
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You assert that the claims and adjustment rate information and .~ own analysis of this claim
information has been performed in the course of responding to NHTSA'’s investigation involving
the subject tires at considerable expense to ' In addition, you assert that the disclosure of this
information would permit ~  competitors to gain unfair advantage without commensurate
investment. Finally, you assert that this information could be used to disparage products
which would cause irreparable harm to’ = reputation in the marketplace.

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While [ have
not reached a conclusion regarding each individual argument that you assert, I have concluded
based upon your submission as a whole that the public release of the production data, claims and
adjustment rate information and - statistical analysis are likely to cause substantial
competitive harm to . Therefore, these materials are entitled to confidential treatment
pursuant to Exemption 4 of the Freedom of Information Act, 5 U.S.C. §552(b)(4). These
materials will be protected for the period of time requested (until February 9, 2011).

Although we have not reached a conclusion regarding whether the release of this information
would result in “disparaging of ~ reputation,” we note that this is not a competitive harm
generally recognized under exemption 4 of the FOIA. '

This grant of confidential treatment is subject to certain conditions since the information for
which confidentiality has been granted was submitted pursuant to a defect investigation. The
information may be disclosed under the authority of 49 U.S.C. § 30167(b) and 49 C.F.R.
§512.9(a)(2), if the agency decides the disclosure will assist in carrying out the purposes of the
National Traffic and Motor Vehicle Safety Act.

In addition, these materials may be disclosed under 49 C.F.R. § 512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed circumstances
which may affect the protection of the information (49 C.F.R. § 512.4(i)). Prior to the release of
information under § 512.8 or § 512.9, you would be notified in accordance with the procedures
established by out regulations.

Sincerely,

Y7

Heidi L. Coleman
Assistant Chief Counsel
“ for General Law




400 Seventh St., S.W.

U.S. Department oo Seventh St. S,
of Transportation s ashington, D.C. 20590
p 0CT -2 2%

National Highway =
Traffic Safety
Administration

Dear

This is in response to your letter dated T in which you request confidential
treatment on behalf of . N - for the materials enclosed with your

letter. You state that the materials include the following:




You request confidential treatment for these materials for an unspecified period of time.



You assert that these materials contain clearly commercial information and that disclosure
of this information would likely cause substantial harm to competitive position.
You assert also that the materials contain detailed, proprietary information concerning
tests and analyses conducted by . 1 evaluate various tire performance characteristics
for. ~and its competitors’ tires. You assert also that the materials include proprietary
information concerning claims and that disclosure of this information to - competitors
will likely cause substantial harmto] ' competitive position because, inter alia,
disclosure would provide competitors with the product and defect evaluation methods
used by to address product quality and performance issues.

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While I
have not reached a conclusion regarding each individual argument that you assert, [ have
concluded based upon your submission as a whole that the public release of these
materials is likely to cause substantial competitive harm to Therefore, I conclude
that these materials are entitled to confidential treatment pursuant to Exemption 4 of the
Freedom of Information Act, 5 U.S.C. §552(b)(4). They will be protected for an
indefinite period of time.

This grant of confidential treatment is subject to certain conditions since these materials
were submitted in connection with a defect investigation by the agency. These materials
may be disclosed under the authority of 49 U.S.C. §30167(b) and 49 C.F.R. §5 12.9(a)(2),
if the agency decides the disclosure will assist in carrying out the purposes of 49 U.S.C. .
Chapter 301.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed
circumstances which may affect the protection of the information (49 C.F.R. §5 12.4(1)).
Prior-to the release of information under 49 C.F.R. §512.8 or §512.9, you would be
notified in accordance with the procedures established by our regulations.

Sincerely,

Heidi L. Coleman

Assistant Chief Counsel
for General Law
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U.S. Department DEC 10 2001 400 Seventh St., S.W.
of Transportation Washington, D.C. 20590
National Highway
Traffic Safety
Administration
RECEIVED
CERTIFIED MAIL — RETURN RECEIPT REQUESTED DEC 14 2001
RE:
Dear
This is in response to your letterdated ~~ ", in which you request
confidential treatment for identified excerpts and exhibits from depositions of
and - and selected exhibits from the deposition of ~~ ~ -

Specifically, confidential treatment is requested for information contained on the pages
identified by the following?

i
i
1]
i



You state that these materials contain design specifications, manufacturing processes and
methods, testing data, material property and tire construction features, production data,
testing documents, a list of materials used in tire construction and a list of approved
material suppliers, claims and adjustment rate information, and cost and pricing
information. You request confidential treatment for these materials for an indefinite
period of time.

You assert that the design specifications, manufacturing processes and methods, testing
data, material property and tire construction features were developed over considerable
time and at great expenseto. ~~, and were developed as the
result of extensive research, development and testing that established not only the
functionality of these features, but ultimately their market acceptability as well. You
assert that, if disclosed, a competitor could appropriate this information without the
normal expense of testing and analysis, and the delays of the trial and error process. You
assert that such information would be a tremendous advantage to a competitor, and would

result in economic hardship and competitive disadvantage to~ | if disclosed.

You assert that the tire production data is reflective of sales, market acceptance, and
competitive position and that tire companies closely guard information of this type from
competitors because it can reveal markets that have been developed only as a result of
costly and labor intensive investment over periods of years. You assert also that
disclosure of this information could result in economic hardship and competitive
disadvantageto™

You assert that the testing documents detail internal development and c_ompl_igi_lcq _
test parameters and requests and that these test methods have been developed by ,
based upon considerable time, expense and experience. You assert also that, if  ’ test

methods and criteria were made public, competitors could simply adopt them or use them
to develop similar protocols without commensurate investment and thereby gain
competitive advantage. In addition, you assert that, if disclosed, the test results and
criteria will establish for competitors a simplified target to meet or exceed without the
expense of conducting intensive comparative testing of products and that a
competitive advantage would be gained at no expense whatsoever.

You assert that the documents that list the raw materials used by ~ , in manufacturing
the subject tires and the list of approved material suppliers have been developed by
based upon considerable time, expense and experience and that the material -



specifications reveal the results of extensive research, development and testing that
establish not only the functionality of these features, but ultimately their market
acceptability as well. You assert also that, if disclosed, a competitor could adopt these
features without the normal expense of testing and analysis, and the delays of the trial and
error process. In addition, you assert that such information would be a tremendous
advantage to a competitor, and would result in economic hardship and competitive
disadvantage to . Further, you assert that list of approved raw material
suppliers has been developed over time and at considerable expense to . and that
disclosure of approved material suppliers would provide a competitive advantage to

' competitors and would cause a corresponding economic and competitive
disadvantage to , which has developed business relationships with these vendors
through significant investment of time and resources.

You assert that the claims and adjustment rate information and. ' analysis of this
claims information has been performed at considerable expense to You assert also
that disclosure of this information would permit ~~ ~ ' competitors to gain an unfair
advantage without commensurate investment and that this information could be used to
disparage products which would cause irreparable harm to reputation in the
marketplace.

Finally, you assert that the product cost and pricing information includes calculations and
methodologies utilized by to determine pricing of its products and that this
information is proprietary and competitively sensitive and, if disclosed, would result in
significant economic harm to

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While
I have not reached a conclusion regarding each individual argument that you assert, I
have concluded based upon your submission as a whole that the public release of these
materials is likely to cause substantial competitive harm to . Therefore, these
‘materials are entitled to confidential treatment pursuant to Exemption 4 of the Freedom
of Information Act, 5 U.S.C. §552(b)(4), and will be protected for an indefinite period of
time.

Although we have not reached a conclusion regarding whether the release of this--
information would result in “disparaging of ' reputation,” we note that this is not a
competitive harm generally recognized under Exemption 4 of the FOIA.

This grant of confidential treatment is subject to certain conditions since the information
for which confidentiality has been granted was submitted pursuant to a defect
investigation. The information may be disclosed under the authority of 49 U.S.C.

§ 30167(b) and 49 C.F.R. §512.9(2)(2), if the agency decides the disclosure will assist in
carrying out the purposes of the National Traffic and Motor Vehicle Safety Act.



In addition, these materials may be disclosed under 49 C.F.R. § 512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed
circumstances which may affect the protection of the information (49 C.F.R. § 512.4(1)).

Prior to the release of information under § 512.8 or § 512.9, you would be notified in
accordance with the procedure established by out regulations.

Sincerely,

Heidi L. Coleman

Assistant Chief Counsel
for General I.aw
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U.S. Department
of Transportation

National Highway
Traffic Safety SEP 24 2001
Administration

400 Seventh St., S.W.
Washington, D.C. 20590

RE:

Dear

A nli

This is in response to your letter dated . - m which you request
confidential treatment on behalfof , for the
materials enclosed with your letter. You state that the materials contam
production information for all sizes of S

tires for the period . ~ through . You state that this
information is also submitted in electronic format on a 3 '/z inch diskette. You
request confidential treatment for these materials for an unspecified period of time.

You assert that these materials contain “clearly commercial” and “confidential

proprietary” information that would likely subject = to competitive harm if
disclosed. You assert also that the disclosure of this information “would likely cause
substantial harm to competitive position.”

I have reviewed your submission, including the materials that you claim are entitled
to confidential treatment and the arguments that you assert in support of your claim.
I have concluded based upon your submission as a whole that the public release of
these materials is likely to cause substantial competitive harm to Therefore, I
conclude that these materials are entitled to confidential treatment pursuant to
Exemption 4 of the Freedom of Information Act, 5 U.S.C. §552(b)(4). They will be
protected for an indefinite period of time.

This grant of confidential treatment is subject to certain conditions since these
materials were submitted in connection with a defect investigation by the agency.
These materials may be disclosed under the authority of 49 U.S.C. §30167(b) and 49
C.F.R. §512.9(a)(2), if the agency decides the disclosure will assist in carrying out the
purposes of 49 U.S.C. Chapter 301.



In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed
circumstances which may affect the protection of the information (49 C.F.R.
§512.4(1)). Prior to the release of information under 49 C.F.R. §512.8 or §512.9, you
would be notified in accordance with the procedures established by our regulations.

Sincerely,

Heidi L. Coleman

Assistant Chief Counsel
for General Law
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U.S. Department

400 Seventh St., S.W.
Washington, D.C. 20590

of Transportation
Tatte satata Y G 27 0 RECEIVED
Administration
AUG 31 2001
LEGAL DEPARTMENT
RE:
Dear
This is in response to your letter dated . -, in which you request confidential

treatment for the enclosed documents and diskette. You assert that these materials contain
compilations of production data for© , and you request confidential treatment for
these materials permanently.

You assert that the documents and diskette are being submitted voluntarily by _ othe
National Highway Traffic Safety Administration (NHTSA), and that any disclosure of the
information contained in these materials “would cause suffer serious, and
potential]y irreparable, competitive harm.” You assert also’that disclosure of the information

“would competitively disadvantage ™ vis-a-vis other tire manufacturers, who would use
such information to sell against In addition, you assert that “disclosure could
potentially inhibit competition among tire manufacturers” and that “access by competitor tire
manufactures to the . . . information could potentlally reduce their incentives to compctltlvely
innovate and conduct mdependent research.”

You also requested that NHTSA return all copies of the “confidential” information to
unom the conehizion af WHTSA s consideration of

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While I
have not reached a conclusion regarding each individual argument that you assert, I have
concluded based upon your submission as a whole that the public release of these materials is
likely to cause substantial competitive harm to therefore, that these materials are
entitled to confidential treatment pursuant to Exemption 4 of the Freedom of Information Act,
S U.S.C. §552(b)(4).



Please note that these materials relate to a defect investigation and the agency will not return
themto upon the conclusion of its consideration of the information. The confidential
information will be held confidential for an indefinite period of time.

This grant of confidential treatment is subject to certain conditions since the information for
which confidentiality has been granted was submitted pursuant to a defect investigation. The
information may be disclosed under the authority of 49 U.S.C. §30167(b) and 49 C.F.R.
§512(a)(2), if the agency decides the disclosure will assist in carrying out the purposes of the
National Traffic and Motor Vehicle Safety Act.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed circumstances
which may affect the protection of the information (49 C.F.R. §512.4(i)). Prior to the release
of information under 49 C.F.R. §512.8 or §512.9, you would be notified in accordance with
the procedures established by our regulations.

Sincerely,

for General T.aw



RECEIVED

(1 AUG 27 2001

400 Seventh s'ng % DEPARTMENT
even . DV
ngTr%?\Fgggr%et{gn Washington, D.C. 20590

National Highway AUG 2 2 2001

Traffic Safety

Administration

Dear

This is in response to your letter dated , in which you request confidential
treatment for the enclosed documents and CD-ROM. You assert that these materials
contain compilations of production data for _ tires, and you request confidential
treatment for these materials permanently. g

You assert that the documents and diskette are being submitted voluntarily by ‘to
the National Highway Traffic Safety Administration (NHTSA), and that any disclosure of
the information contained in these materials “would cause ‘to suffer serious, and
potentially irreparable, competitive harm.” You assert also that disclosure of the
information “would competitively disadvantage vis-3-vis other tire
manufacturers, who would use such information to sell against In addition, you
assert that “disclosure could potentially inhibit competition among tire manufactures” and
that “access by competitor tire manufactures to. . . the information could potentially
reduce their incentives to competitively innovate and conduct independent research.”

You also requested that NHTSA return all copies of the “confidential” information to
‘upvon the conclusion of NHTSA’s consideration of information.

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While
I have not reached a conclusion regarding each individual argument that you assert, 1
have concluded based upon your submission as a whole that the public release of these
materials is likely to cause substantial competitive harm to T and, therefore, that
these materials are entitled to confidential treatment pursuant to Exemption 4 of the
Freedom of Information Act, 5 U.S.C. §552(b)(4).



Please note that the materials relate to a defect investigation and the agency will not
return them to ~ upon the conclusion of its consideration of the information. The
confidential information will be held confidential for an indefinite period of time.

This grant of confidential treatment is subject to certain conditions since the information
for which confidentiality has been granted was submitted pursuant to a defect
investigation. The information may be disclosed under the authority of 49 U.S.C.
§30167(b) and 49 C.F.R. §512(a)(2), if the agency decides the disclosure will assist in
carrying out the purposes of the National Traffic and Motor Vehicle Safety Act.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed
circumstances which may affect the protection of the information (49 C.F.R. §512.4(1)).
Prior to the release of information under 49 C.F.R. §512.8 or §512.9, you would be
notified in accordance with the procedures established by our regulations.

Heidi\. Coleman

Assistant Chief Counsel
for General Law

Sincerely,
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U.S. Department

400 Seventh St., S.W.
Washinaton, D.C. 20590

of Transportation MAR 19 2001
National Highway
Traffic Safety -
Administration
RECEIVED
CERTIFIED MAIL - RETURN RECEIPT REQUESTED MAR 22 2001
LEGAL DEPARTMENT
RE:
Dear
This is in response to your letter dated =~ ' ~_in which you request confidential
treatment for the enclosed documents and diskette. You assert that these materials contain
compilations of production data for - tires, and you request confidential treatment for
these materials permanently.
You assert that the documents and diskette are being submitted voluntarily by -  tothe
National Highway Traffic Safety Administration (NHTSA), and that any disclosure of the
information contained in these materials would cause ¢ to suffer substantial, and
potentially irreparable, competitive harm. You assert also that =~ - has invested heavily in the
development of technical information to enable it to compete effectively, and that has

established and maintained protective measures to ensure such information is not disclosed to
the public. You assert that disclosure of the information would competitively disadvantage
-+ vis-a-vis other tire manufacturers, who would use such information to sell against

aswellastolearn =~~~ trade secrets. You assert further that the disclosure could
potentially inhibit competition among tire manufacturers and that access by competitor tire
manufacturers to the information could potentially reduce their incentives to competitively
innovate and conduct independent research.

You also requested that NHTSA return all copies of the “confidential” information to
upon the conclusion of NHTSA’s consideration of © .+ ‘information.

['have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While I have
not reached a conclusion regarding each individual argument that you assert, I have concluded
based upon your submission as a whole that the public release of these materials are likely to

F
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cause substantial competitive harmto ~_  and, therefore, that these materials are entitled to
confidential treatment pursuant to Exemption 4 of the Freedom of Information Act, 5 U.S.C.
§552(b)(4).

Please note that the agency will not return these materials to upon the conclusion of its
consideration of the information. The confidential information will be held confidential for an
indefinite period of time.

This grant of confidential treatment is subject to certain conditions since the information for
which confidentiality has been granted was submitted pursuant to a defect investigation. The
information may be disclosed under the authority of 49 U.S.C. §30167(b) and 49 C.F.R.
§512(a)(2), if the agency decides the disclosure will assist in carrying out the purposes of the
National Traffic and Motor Vehicle Safety Act.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed circumstances
which may affect the protection of the information (49 C.F.R. §512.4(1)). Prior to the release of
information under 49 C.F.R. §512.8 or §512.9, you would be notified in accordance with the
procedures established by our regulations.

Sincerely,

Heidi L. Coleman

Assistant Chief Counsel
for General Law
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e LEGAL DEPARTMENT

400 Seventh St., SW.
gfsTr%iggngoeﬂrgn washinalon, D.C. 20580

National Highway FEB -6 2001
Traffic Safety
Administration

Dear

This is in response to your letterdated -~ in which you request confidential

R

treatment on behalfof _ for information submitted to the

National Highway Traffic Safety Administration (NHTSA) in a meeting on

You state that this information contains compilations of litigation, claims and warranty data for
tires. You request permanent confidential treatment for this information,

A

You assert that the information was submitted voluntarilyby = . to NHTSA. You assert
that the information is not available publicly. You assert also that the information has been
gathered, assembled, formulated for analysis, and analyzed at your request and under your
supervision and, accordingly, has been treated within ~ as privileged and
confidential/attorney work product. You assert that the disclosure of this information would
cause to suffer serious, and potentially irreparable, competitive harm.

I have examined thjs information and have determined that this information was provided
voluntarily and is not customarily disclosed to the public. Critical Mass Energy Project v. NRC,
975 F.2d 871, 878 (D.C. Cir. 1992); See also, Klayman & Gurley. P.C. v. U.S. Dep’t of
Commerce, No. 88-0783, slip op. at 4 (D.D.C. Apr. 17, 1990) (involving comments received in
response to a Federal Register notice). Therefore, I have decided to grant this information
confidential treatment under Exemption 4 of the Freedom of Information Act, 5 U.S.C.
§552(b)(4). This information will be protected for an indefinite period of time, Since ] have
decided to grant protection to this information on this basis, I did not need to reach a decision
regarding the application of the other bases cited in your request.



JUN. 17.200z 8:38AM NC. 285 P.3

The information may be disclosed under 49 C.F.R. §512.8, based upon newly discovered or
changed facts, and you must inform the agency of any changed circumstances that may affect the
protection of the information (49 C.F.R. §512.4(i)). Prior to the release of information under 49
C.F.R. §512.8 or §512.9, you would be notified in accordance with the procedures established
by our regulations.

Sincerely,

Heidi L. Coleman

Assistant Chief Counsel
for General Law
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US.Department 400 Seventh StrecthEGAL DEPARTMERT
of Transportation Washington, D.C. 20590

National Highway @/
Traffic Safety

Administration

REGISTERED MAIL - RETURN RECEIPT REQUESTED MG 20 1987
Re:

Dear

This is in response to your letter of ¢ requesting

confidentiglity for information pertaining to tire registrations.
Specifically, you requested that the figures which represent the number
of tires sold, the number of tires registered and the percentages
representing registrations of total sales be withheld from release to the
public "permanently."

After carefully reviewing the information submitted, I have determined
that your request should be granted in part and denied in part. NHTSA
will grant your request with respect to those figures that represent the
number of sales and registrations because the release of this information
could cause substantial competitive harm to your company. Your request
is denied, however, with respect to those figures which represent the
number of registrations as a percentage of the sales.

Please inform NHTSA of any changed circumstances which may affect the
necessity for confidential treatment of this information for which
confidential protection has been given (49 C.F.R. 512.4(b)).

You may submit additional justification in support of your
confidentiality request for that portion of the submission which has been
denied protection. Any additional support must be received by this
agency within ten days of your receipt of this letter, or the subject
information will be cleared for public release.

Sincerely,

MA~

Kéthleen DeMeter
Assistant Chief Counsel
for General Law

Ge
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US.Department 400 Seventh Street, S.W.
of Transportation Washington, D.C. 20590

National Highway
Traffic Safety ~
Administration 18 AUG 1985

Dear

This is in response to your letter of ' requesting that the
information provided in response to Items IV.l.a., IV.l.b. and IV.2 be
treated confidentially. As with previous requests, the National Highway
Traffic Safety Administration will grant confidentiality to the figures
which represent the number of tires sold and the number of tires
registered, but may release the figures which represent the number of
tires registered as a percentage of the tires sold. I will instruct
agency personnel having access to this information to treat it
accordingly. ’

Sincerely,

Kathleen DeMeter
Assistant Chief Counsel
for General Law

&
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US.Department
of Transportation

National Highway 2 2 AU G 1985

Traffic Safety
Administration

CERTIFIED MAIL--RETURN RECIEPT REQUESTED

Dear

This is in response to your letter of .E"BC[UEEtlI"Ig
confidential treatment for tire' registration information submitted pursuant
to the (NN . /s with previous submissiens, the
figures representing the number of sales/shipmants and the r‘HWbBL‘ af
registrations will be afforded confidentiality. However, the figures
which represent the number of registrations as a percentage of the sales
may be released upon request. It is my determination that the release of
these percentages will not reveal the market share of a particular company
and, therefore, will cause no substantial competitive injury.

If you disagree with this determination and wish to submit additional
justification supporting a claim of confidentiality for the percentages,
such justification must be received by this agency within ten days of your
receipt of this letter. At such time as the Agency determines that it no
longer has need for the information contained in your response to the
Special Order, we will make arrangements. with you concerning its return or
disposal.

Sincerely,

. Kathleen DeMeter
Assistant Chief Counsel

for General Law

"'_Hll-i:_]
| ;



Q

US.Department 400 Seventh Street, S.W.

of Transportation Washington, D.C. 20590

National Highway

Traffic Safety

Administration

MG 10 19 L3
4 LEGAY o
Seeariug;

Dear

This is in response to your letter of - requesting

confidentiality for information pertaining to tire registrations. I will
accord confidentiality to your responses to Items IV.1.a. and b., Items
IV.2.a. and b. and Items IV.3.a and h. I will release the registration as
a percentage of sales figures. As with previous requests, total confiden-
tiality will be given to the names and addresses of dealers and distribu-
tors. Any figures representing the registrations as a percentage of the
sales that may be released will not be related to any particular dealer. At
such time as the agency no longer needs the submitted information, you will
be notified and arrangements will be made for its return or disposal.

Sincerely,

jég, Frank Berndt
Chief Counsel




Q

Y

US.Department 400 Seventh Street, S.W.
of Transportation Wasmngmnﬁ%‘ éoi‘.&%'d By
National Highway T
Traffic Safety ] .
Administration FEB 201984
LECAL DEPARTMENT
"EB 16 994
Dear
This is in response to your letter of , responding to the
P g

issued by the National Highway Traffic Safety Adminis-
tration that pertains to tire registrations. After reviewing your request
for confidentiality, I have determined to treat the documents in the same
manner as those submitted in response to the first Special Order. I will
accord confidentiality to Items IV.l.a. and b., Items IV.2.a and b. and
Items IV.3.a. and b. I will release the registration as a percentage of
sales figures, as well as all other information contained in your letter.

As with your first request, total confidentiality will be given to the
names and addresses of dealers and distributors and any figures repre-
senting the registrations as a percentage of the sales that may be released
will not be related to any particular dealer. At such time as the agency
no longer needs the submitted information, you will be notified and
arrangements will be made for its return or disposal.

Sincerely

Chief Counsel

e
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US.Department 400 Seventh Street‘,2 QWHMENT
of Transportation Washington, D.C. 20590
National Highway
Traffic Safety

Administration

JAN |6 1984

Dear

This is in response to your letter of ~ , concerning the
confidentlallty of certain information submitted by ' S

_ pertaining to tire reglstratlons. Your understanding that dealers
names and addresses will be given total confidentiality and that the
figures representing the reglstratlons as a percentage of the sales will
not be related to any particular dealer is correct.

Sincerely,

Frank Berndt
Chief Counsel
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400 Seventh Street S. \”wam
US.Department Washington, D.C. 20590

of Transportation
National Highway
Traffic Safety
Administration
January 10, 1984

Dear

On | , the agency transmitted a IR to your

company which requested tire registration and shipment data for the

periods and . -

That ?, in the last paragraph of the cover letter,
reduced the number of copies of data requested to two, from the five
copies of confidential data requested in the / -

We would further like to offer the option of prov1d1ng the
agency only one hard copy of the data on individual dealer
registrations and shipments, plus one copy of the computer tape
equivalent of those data. That tape, accompanied by an explanation
of the format, would greatly aid the agency in data input.

Please contact ~ of my staff, on (202) 426-1574, to let
us know if it is possible to provide us a tape.

Sincerely,

e

Frank G. Epfraim
Director
Of fice of Program Evaluation

CAFFETNY DL TCO CAN/C L 1IN/



U.s. Department 400 Seventh St,, S.W.
of Transponation NOV 29 2000 Washinaton, D.C. 20590

National Highway
Traffle Safety
Administration

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Dear

This is in response to your letter dated in which you request confidential
treatment for information concerning “warranty return analysis for the 7 - T 'and a
descriptive summary of product improvements made to the Tires. You state that this
information was presented voluntarily to the Office of Defects Investigation on

You request confidential treatment for this information on a permanent basis.

You assert that disclosure of this information at any time would result in substantial competitive

harm, allowing ; competitors access to sensitive business
information. You assert also that the evaluation of production figures and warranty adjustment
data would allow competitors of ( : to determine market share, which isa

significant and closely guarded trade secret in the tire industry. In addition, you assert that the
public release of the submitted information would provide - '

competitors with the ability to evaluate / ~, without allowing
~ acomparable opportunity to evaluate their counterpart data. You
assert also that : does not publish nor disseminate this type of

information, and access within the company is limited to specific employees. Finally, you assert
that the data submitted regarding the technical changes to the products could be exploited by
competitors and would harm the goodwill of T

I have examined this information and have determined that this information was provided
voluntarily and is not customarily disclosed to the public. Critical Mass Enerey Project v. NRC,
975 F.2d 871, 878 (D.C. Cir. 1992); See also, Klayman & Gurley, P.C. v. U.S. Dep’t of
Commerce, No. 88-0783, slip op. at 4 (D.D.C. Apr. 17, 1990) (involving comments received in
response 10 a Federal Register notice). Therefore, I have decided to grant this information
confidential treatment under Exemption 4 of the Freedom of Information Act, SUS.C.

4



§552(b)(4). This information will be protected for an indefinite period of time. Since [ have
decided to grant protection to this information on this basis, I did not need to reach a decision
regarding the application of the other bases cited in your request.

The information may be disclosed under 49 C.F.R. §512.8, based upon newly discovered or
changed facts, and you must inform the agency of any changed circumstances

that may affect the protection of the information (49 C.F.R. §512.4(1)). Prior to the release of
information under 49 C.F.R. §512.8 or §512.9, you would be notified in accordance with the
procedures established by our regulations,

Sincerely,

it 7
Heidi L. Coleman

Assistant Chief Counsel
for General Law
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U.S. Department
of Transportation APR 2 4 2001
National Highway

Traffic Safety

Administration

400 Seventh St., SW.
Washinaton, D.C. 20590

CERTIFIED MAIL -RETURN RECEIPT REQUESTED

RE:
Dear
This is in response to your letter dated., ° = requesting confidential treatment on
behalf of S ’ 7 for portions of a letter dated March 16,

2001, to Kathleen DeMeter, Director of this agency’s Office of Defects Investigation and

Attachments B, C, D, E, F and G enclosed with your letter. Attachments B and C contain tire
specifications, Attachment D contains photographs, and Attachments E, F and G contain test
results. _requests confidential treatment for this information for an unspecified period
of time. :

Please note that the agency’s regulations governing confidential business information, 49 C.F.R.
§512, requires that submitters of information claimed to be confidential must “stamp or mark
[the word] ‘confidential,” or some other term which clearly indicates the presence of information
claimed to be confidential, on the top of each page containing information claimed to be
confidential” (49 C.F.R. §512.4(a)(1)). The agency’s regulations also require submitters of
information to mark each item of information which is claimed to be confidential with brackets
“IT” (49 C.F.R §512.4(a)(2)). Please comply with the agency’s regulation in the future.

asserts that the basis for its request for confidential treatment is that information

concerning = . testing parameters, including its design quality level, is highly
proprietary and its disclosure would cause =~ competitive harm. asserts also
that ~ target tire letter contains trade and manufacturing information which

R consider and treat as confidential. Finally, - asserts that the

disclosure of these materials would likely result in substantial competitive harm in that
competitors would be able to discern certain design, manufacturing and testing



data that is not otherwise available and that might enable competitors to duplicate
product. According to "~ such disclosure and duplication of product could greatly
harm " position in the tire industry.

I have reviewed your submission, including the materials that you claim are entitled to
confidential treatment and the arguments that you assert in support of your claim. While I have
not reached a conclusion regarding each individual argument that you assert, I have concluded
based upon your submission as a whole that the public release of these materials is likely to
cause substantial competitive harm to and, therefore, that these materials are entitled
to confidential treatment pursuant to Exemption 4 of the Freedom of Information Act, 5 U.S.C.
§552(b)(4).

This grant of confidential treatment is subject to certain conditions since the information for
which confidentiality has been granted was submitted pursuant to a defect investigation. The
information may be disclosed under the authority of 49 U.S.C. §30167(b) and 49 C.F.R.
§512(a)(2), if the agency decides the disclosure will assist in carrying out the purposes of the
National Traffic and Motor Vehicle Safety Act.

In addition, this material may be disclosed under 49 C.F.R. §512.8, based upon newly
discovered or changed facts, and you must inform the agency of any changed circumstances
which may affect the protection of the information (49 C.F.R. §512.4(i)). Prior to the release of
information under 49 C.F.R. §512.8 or §512.9, you would be notified in accordance with the
procedures established by our regulations.

Sincerely,
Heidi L. Coleman

Assistant Chief Counsel
for General Law



ATTACHMENT 3

19 of 19 DOCUMENTS

IN THE MATTER OF THE RUBBER MANUFACTURERS ASSOCIATION,
INC., ET AL.

Docket 7505
Federal Trade Commission
60 F.T.C 89; 1962 FTC LEXIS 11

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Complaint, June 2, 1959
Jan. 6, 1962, Decision

SYLLABUS:
[*1]

Consent order requiring two trade associations and 15 manufacturers,
account ing for substantially all the domestic production of rubber tires and
tubes and with annual sales approximating two billion dollars, to cease engaging
in a price-fixing conspiracy in the course of which they agreed upon and
maintained a single zone delivered price system for tires and tubes - with the
"Big Four" quoting identical prices to all customers of a class throughout the
United States, and the others quoting prices lower by agreed-upon differentials
- and engaged in other contributing illegal practices as in the order below
indicated.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act, and by virtue
of the authority vested in it by said Act, the Federal Trade Commission having
reason to believe that the party respondents named in the caption hereof, and
hereinafter more particularly designated and described, have violated and are
now violating Section 5 of the Federal Trade Commission Act (U.S.C., Title 15,
Sec. 45), and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, the Commission hereby issues its
complaint, stating [*2] its charges as follows:

PARAGRAPH 1. Respondent The Rubber Manufacturers Association, Inc.,
hereinafter referred to as respondent RMA, is an incorporated trade association
organized and existing under and by virtue of the laws of the State of
Connecticut, with its principal office located at 444 Madison Avenue, New York,
N.Y. Said trade association was originally organized in 1900. After undergoing
changes in name and organizational structure, it was incorporated under the laws
of the State of Connecticut in 1915, under the name "The Rubber Club of
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America", which name was changed to "The Rubber Association of America, Inc." in
1917, and to its present corporate title in 1929.

Respondent The Tire and Rim Association, Inc., hereinafter referred to as
respondent TRA, is an incorporated trade association organized and existing
under and by virtue of the laws of the State of Chio, with its principal office
located at 2001 First National Tower, Akron, Ohio. Said trade association was
originally organized in 1903 under a different name. After undergoing several
changes in name and organizational structure, it was incorporated under its
present corporate title in 1933.

Respondent [*3] The Goodyear Tire and Rubber Company, hereinafter referred
to as respondent Goodyear, is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Ohio, with its
principal office and place of business located at 1144 East Market Street,
Akron, Ohio.

Respondent The Firestone Tire and Rubber Company, hereinafter referred to as
respondent Firestone, is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Ohio, with its principal office
and place of business located at 1200 Firestone Parkway, Akron, Ohio.

Respondent United States Rubber Company, hereinafter referred to as
respondent U.S., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of New Jersey, with its principal office
and place of business located at 1230 Avenue of the Americas, New York, N.Y.

Respondent The B. F. Goodrich Company, hereinafter referred to as respondent
B. F. Goodrich, is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Ohio, with its principal office and
place of business located at 500 South Main Street, Akron, [*4] Ohio.

Respondent The General Tire and Rubber Company, hereinafter referred to as
respondent General, is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Ohio, with is principal office
and place of business located at 1708 Englewood Avenue, Akron, Ohio.

Respondent The Armstrong Rubber Company is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Connecticut,
with its principal office and place of business located at 475 Elm Street, West
Haven, Conn. Said respondent was incorporated in 1940 as successor in interest
to Armstrong Rubber Company, Inc., incorporated under the laws of the State of
New Jersey in 1916.

Respondent Cooper Tire and Rubber Company is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
Delaware, with its principal office and place of business located at Lima and
Western Avenues, Findlay, Ohio.

Respondent The Dayton Rubber Company is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Ohio, with its
principal office and place of business located at 2342 Riverview [*5] Avenue,
Dayton, Ohio.

Respondent Dunlop Tire and Rubber Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the State of New
York, with its principal office and place of business located at River Road and
Sheridan Drive, Buffalo, N.Y.



Respondent The Gates Rubber Company is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Colorado, with
its principal office and place of business located at 999 South Broadway,
Denver, Colo. '

Respondent Lee Rubber and Tire Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the State of New
York, with its principal office and place of business located at Conshohocken,
Pa.

Respondent The Mansfield Tire and Rubber Company is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
Ohio, with its principal office and place of business located at 515 Newman
Street, Mansfield, Ohio.

Respondent McCreary Tire and Rubber Company is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
Pennsylvania, with its principal [*6] office and place of business located at
Indiana, Pa.

Respondent The Mohawk Rubber Corporation is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Ohio, with
its principal office and place of business located at 1325 Second Avenue, East
Bkron, Ohio.

Respondent Seiberling Rubber Company is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Delaware, with
its principal office and place of business located at 345 15th Street,
Northwest, Barberton, Ohio.

All of the respondents named herein, other than respondents RMA and TRA, are
collectively referred to hereinafter as "respondent manufacturers”. Each of
said respondent manufacturers is a member or contributing nonmember, of
respondents RMA and TRA, and has for a number of years, through such membership
and- otherwise, directly or indirectly, participated in the cooperative and
collective action of all of those named herein as respondents in formulating,
engaging in and making effective the methods, systems, acts, practices and
policies which are alleged herein to be unlawful.

PAR. 2. Respondent manufacturers, either directly [*7] or indirectly
through subsidiary or affiliated corporations or operating divisions, are
engaged in the manufacture, sale and distribution of a great variety of rubber
and associated products, including tires and inner tubes and items related
thereto, hereinafter referred to as "tires and tubes", for use on automobiles,
trucks, buses, tractors and other vehicles.

PAR. 3. Respondent RMA is a trade association whose membership is composed
of manufacturers of tires and tubes and various other types of rubber products.
Said respondent has been and now is engaged, through divisions, committees and
other operating units, in a wide range of activities of mutual interest to its
members, including standardization and simplification programs and the
formulation and promotion of uniform accounting practices in the rubber
industry. Respondent TRA is a trade association whose membership is composed of
manufacturers of tires and tubes, rims, wheels, and their component parts. Said
respondent "is the technical standardizing body of the tire and rim
manufacturers of the United States", and has been and now is principally
engaged, through committees and other operating units, in the formulation [*8]



and adoption of standardization and simplification programs for the mutual
interests of its members. Respondent manufacturers are among the principal
members of respondents RMA and TRA (except respondent The Gates Rubber Company,
which is a contributing nonmember of respondent RMA) and actively participate in
the management, operations, policies, discussions, meetings and programs
thereof .

PAR. 4. Total sales of tires and tubes by domestic manufacturers thereof
approximate two billion dollars annually, substantially all of which is
accounted for by respondent manufacturers. To the extent that said respondent
manufacturers act collectively or cooperatively in the pricing of tires and
tubes, they are in a position to dominate and control the prices at which said
products are sold by them to purchases in the original equipment and replacement
markets. The latter includes independent dealers and distributors, federal,
state and local government agencies and departments, and other classes of
customers.

PAR. 5. The leading manufacturers of tires and tubes in the United States
are respondents Goodyear, Firestone, U.S., and B. F. Goodrich. Said respondents
collectively have been [*9] referred to in the industry for many years as the
"Big Four", and are hereinafter so designated. The next leading manufacturer of
said products for many years has been, and now is, respondent General. The Big
Four and respondent General collectively have been referred to in the industry
for many years as the "majors", and are hereinafter so designated. All other
respondent manufacturers collectively have been, and now are, referred to in the
industry as the "minors", and are hereinafter so designated.

PAR. 6. Respondent manufacturers produce tires and tubes in factories
located in various parts of the United States, with many of said respondents
having factories in more than one locality, from which points such products are
transported, when sold or consigned, either directly or through numerous field
warehouses or the compahy—owned stores of certain of said respondents, to their
respective customers located throughout the United States. Among such customers
are thousands of independent tire dealers or distributors who purchase tires and
tubes from respondent manufacturers for resale at the wholesale level to
automobile dealers, service stations, garages, fleet operators, and [*10]
others, as well as for resale at the retail level. Respondent manufacturers
also solicit business at the wholesale level from automobile dealers, service
stations, garages, fleet operators, and others, and certain of said respondents
have numerous stores located throughout the United States which resell tires and
tubes at the wholesale level to the foregoing classes of customers, as well as
at the retail level. Other important customer classes include the manufacturers
of motor and other vehicles, who purchase tires and tubes primarily for use as
original equipment on said vehicles; and federal, state and local governments,
many of whom purchase tires and tubes on a sealed bid basis. The "majors" are
the leading suppliers of tires and tubes to the original equipment market,
although all respondent manufacturers solicit the business of, and sell tires
and tubes to, purchasers in said market.

PAR. 7. Respondent manufacturers maintain, and at all times mentioned herein
have maintained either directly or indirectly through subsidiary or affiliated
corporations or operating divisions, a substantial and continuous course of
trade in tires and tubes in commerce, as "commerce" is defined [*11] in the
Federal Trade Commission Act, between and among the various states of the United
States and the District of Columbia. Respondents RMA and TRA have been and now



are engaged in aiding respondent manufacturers in carrying out the unlawful
methods, acts and practices as alleged herein, which directly and substantially
have affected and now affect competition between and among said respondent
manufacturers.

PAR. 8. Respondent manufacturers have been and now are in cdmpetition with
each other, and with others, in the manufacture, sale and distribution of tires
and tubes to purchasers thereof, except insofar as actual and potential
competition has been hindered, lessened restricted, restrained, suppressed or
eliminated by the unlawful and unfair methods, acts and practices hereinafter
alleged.

PAR. 9. Respondent manufacturers, either directly or indirectly through
subsidiary or affiliated corporations or operating divisions, acting between and
among themselves and through and by means of respondents RMA and TRA, for many
years last past and continuing to the present time, have maintained and now
maintain and have in effect an understanding, agreement, combination and
conspiracy [*12] to pursue, and they have pursued, a planned common course of
action between and among themselves to adopt and adhere to certain practices and
policies to hinder, lessen, restrict, restrain, suppress and eliminate
competition in the manufacture, sale and distribution of tires and tubes in the
course of the aforesaid commerce.

PAR. 10. Pursuant to and in furtherance of said understanding, agreement,
combination, conspiracy and planned common course of action, respondent
manufacturers, either directly or indirectly through subsidiary or affiliated
corporations or operating divisions, acting between and among themselves and
through and by means of respondents RMA and TRA, for many years last past and
continuing to the present time, have engaged in and carried out by various
methods and means the following acts, practices, methods, systems and policies,
among others:

(1) Agreed to adopt, and have adopted, maintained and made effective, a
system of delivered price quotations for tires and tubes, designed to prevent,
and which does prevent, reflection in such quotations of any differences in cost
of raw materials, factory overhead, depreciation or other items, as between
respondent manufacturers, [*13] or any differences in the cost of delivery
between the respective places of manufacture, or other shipping points, of said
respondents to the respective locations of the purchasers or prospective
purchasers of tires and tubes. Said system also prevents any advantage to many
of said purchasers in delivered cost which would otherwise result because of
their proximity to the places of production or shipping point, thereby
discriminating against such purchasers.

(2) Agreed to adopt, and have adopted, maintained and made effective, a
single zone delivered price system for tires and tubes whereby price offers made
by all respondent manufacturers to all purchasers of a class throughout the
United States, regardless of location and any differences in freight rates from
shipping point to destination, are identically or substantially matched, except
to the extent that by prearrangement and understanding the price offers made by
respondent General and by each of respondent "minors" are permitted to be made
and maintained at recognized differentials below the identically or
gsubstantially matched offers of the "Big Four" respondents.

(3) For many years prior to about November 1955, respondent [*14]
manufacturers of industrial solid tires adopted, maintained and made effective a



system whereby the United States was divided into two zones, designated by
certain of said respondents as East and West zones, which operated in the same
manner and with the same effect within each zone, with a price differential
between zones, as the single zone delivered price system set forth in
subparagraph (2) above. Since about November 1955, industrial solid tires have
been offered for sale and have been sold by said respondent manufacturers in the
same manner and with the same effect as all other tires and tubes, as set forth
in subparagraph (2) above.

(4) Beginning about 1923, respondent manufacturers, with the active
participation and cooperation of respondent RMA, prepared and made effective a
uniform system of accounting for the tire and tube industry. Said accounting
system has been continually used, as revised from time to time, by respondent
manufacturers since its inception. 1In or about 1933, a "Cost Accounting Formula
for the Calculation of Rubber Product Costs for Establishment of Selling
Prices", hereinafter referred to as "Cost Formula", was included in said system
"as a vitally [*15] essential and integral part of the uniform cost accounting
plan". Said "Cost Formula" was adopted and has been continued in effect since
its inception by respondent manufacturers by agreement, understanding and
concerted action between and among themselves for utilization, together with
other price-fixing formulae, in calculating, fixing, establishing and
maintaining identical or substantially identical delivered price quotations in
the sale of tires and tubes, except to the extent that agreed upon recognized
price differentials are permitted for respondent General and respondent
"minors", as described in subparagraph (2) above. »

(5)In furtherance of their utilization of the "Cost Formula" in the manner
and for the purposes described in subparagraph (4) above, and since the
inception thereof, respondent manufacturers have submitted confidential
account ing data to respondent RMA for the determination by the latter of
arbitrary and artificial pricing factors which it has disseminated to them and
which have been and now are used by said respondent manfacturers in the
establishment of selling prices for tires and tubes.

{(6) Agreed to fix, adopt and maintain, and have fixed, adopted, [*16]
maintained, and made effective, identical or substantially uniform customer
classifications, list prices, trade discounts, promotional discounts, carload
and truckload discounts, cumulative annual volume bonuses and allowances,
transportation terms, other terms and conditions of sale, and all other factors
affecting the selling prices of tires and tubes, all for the purpose and with
the effect of either identically or substantially matching delivered price
quotations, except to the extent that agreed upon recognized price differentials
are permitted for respondent General and respondent "minors", as described in
subparagraph (2) above.

(7) Agreed to adopt, and have adopted, maintained and continued in effect, at
times through and by means of respondent RMA, uniform or substantially similar
policies and terms of sale and delivery with respect to Spring (and Winter)
Dating Plans, whereby tires and tubes are delivered to purchasers thereof during
specified periods on a deferred payment basis.

(8) Respondent "majors" agreed to adopt, and have adopted, maintained and
made effective, uniform policies and practices for special sales promotions of
tires and tubes, including the types [*17] and sizes of said products featured
durinag such promotions, the applicable terms and conditions of sale and



delivery, and the identical or substantially similar prices at which such tires
and tubes are sold at retail by said respondent "majors" through their company-
owned stores and other outlets. For example, such special sales promotions are
conducted during certain National Holiday periods, generally at or about
Decoration Day (May), July Fourth, and Labor Day (September).

{9) Agreed to fix and maintain, and have fixed, maintained and made
effective, price-fixing formulae for calculating, determining and establishing
identical or substantially similar prices for tires and tubes at which sales or
offers of sale, by sealed bid or otherwise, have been and now are made or
submitted by respondent manufacturers to federal and state, and certain county,
city and other local, governmental agencies and departments, and to original
equipment manufacturers, except to the extent that agreed upon recognized price
differentials are permitted for respondent General and respondent "minors", as
described in subparagraph (2) above.

{10) Respondent "majors" agreed to adopt, and have adopted, (*18]
maintained and continued in effect, a system, method or plan for policing,
controlling and enforcing adherence to identical or substantially similar
prices, as set forth in Net State Price Lists, on sales, or offers of sale, by
sealed bid or otherwise, of tires and tubes by said respondents, and their
respective company-owned stores and independent dealers, to state, and certain
county, city and other local, governmental agencies and departments.

(11) Agreed to adopt, and have adopted, maintained and continued in effect, a
price leadership plan whereby one of the "Big Four" respondents generally leads
in the announcement of tire and tube list price increases and decreases, as well
as in the announcement of changes in all other factors or policies which affect
the selling prices of said products, such as, but not limited to, discounts,
bonuses and allowances, terms and conditions of sale and delivery, customer
classifications, and Spring (and Winter) Dating Plans. Thereafter, respondent
General and respondent "minors", by agreement, follow in the adoption and
announcement of either identical or substantially similar prices or pricing
factors or policies, except to the extent that [*19] agreed upon recognized
price differentials are permitted for said respondents, as described in
subparagraph (2) above.

(12) Respondent manufacturers have communicated between and among themselves
and filed and exchanged with each other, through correspondence, telegraph,
telephone and otherwise, confidential and other information concerning past,
current and future prices and price guotations, terms and conditions of sale and
delivery which have been and now are, or are to be, quoted and charged by said
respondents to purchasers or prospective purchasers of tires and tubes. Through
and by means of such acts, practices and methods, all respondent manufacturers
keep informed and have a common understanding of the prices and pricing factors
and policies expected to be, and which have been, used by each of them in the
sale, or offering for sale, of tires and tubes.

(13) Respondent manufacturers, with the active cooperation and assistance,
through meetings and otherwise, of respondent RMA and respondent TRA, have
planned, adopted and made effective, simplification and standardization programs
and policies for the purpose and with the effect of fixing, establishing and
maintaining [*20] identical or substantially similar prices and price
quotations, terms and conditions of sale and delivery and other factors
affecting prices at which tires and tubes and related products, such as, but not



limited to, valves for tubeless tires, are sold or offered for sale by
respondent manufacturers, except insofar as agreed upon recognized price
differentials are permitted for respondent General and respondent "minors", as
described in subparagraph (2) above.

(14) Respondent manufacturers have held and continue to hold meetings from
time to time under the auspices and supervision of respondent RMA and of
respondent TRA, during the course of which, and at other times, said trade
associations have cooperated with and assisted, and continue to cooperate with
and assist, said respondent manufacturers in furthering and carrying out the
unlawful acts, practices and methods set forth herein.

PAR. 11. The inherent and necessary effects of the adoption and maintenance
by respondent manufacturers of the zone delivered price systems of pricing and
other acts, practices and methods set forth in paragraph 10 herein include the
following, among others:

(1) The elimination of price competition [*21] between and among respondent
manufacturers in the sale of tires and tubes;

(2) A substantial lessening of competition between and among respondent
manufacturers in all parts of the United States by virtue of each of them
voluntarily and reciprocally surrendering and cancelling the inherent advantage
it has over other respondent manufacturers within the market area nearer
freight -wise to its factory or factories than to a factory of another respondent
manufacturer in consideration of a similar surrender and cancellation by each of
said other respondent manufacturers; ’

(3) The fixing and using of certain arbitrary or average costs in determining
selling prices of tires and tubes rather than any respondent manufacturer using
its own such costs;

(4) The maintenance of monopolistic unfair and oppressive discrimination
against purchasers of tires and tubes in large areas of the United States by
depriving such purchasers of the advantage in cost otherwise accruing to them by
reason of their proximity to the factories of respondent manufacturers, and by
compelling such purchasers to pay portions of the cost of transportation of such
products to other purchasers more distantly located from [*22] the respective
factories of said respondents, all in the accomplishment of said respondents'
unlawful purpose to destroy price competition in the sale of tires and tubes in
commerce and to create for said respondents a monopoly therein and thereof.

PAR. 12. The combination and conspiracy and the acts, practices, methods,
policies, agreements and understandings of the respondents as hereinbefore
alleged, all and singularly, are unfair and to the prejudice of the public;
deprive the public of the benefits of competition in the sale of tires and
tubes; prevent price competition among respondent manufacturers in the sale of
said products; deprive purchasers of said products of the benefits of
competition in price; are discriminatory against some buyers and users of said
products; maintain artificial and monopolistic methods and prices in the sale
and distribution of said products; have a dangerous tendency and capacity to
hinder, frustrate, suppress and eliminate, and have actually hindered,
frustrated, suppressed and eliminated, competition in the sale of tires and
tubes in commerce; have a dangerous tendency and capacity to restrain
unreasonably, and have restrained unreasonably, [*23] commerce in said
products; have a dangerous tendency and capacity to create in respondent



manufacturers a monopoly in the sale and distribution of such products; and
constitute unfair methods of competition and unfair acts and practices in
commerce within the intent and meaning of Section 5 of the Federal Trade
Commission Act.

Mr. James S. Kelaher, Sr., and Mr. James P. Timony supporting the complaint.

Alexander & Green, New York, N.Y., by Mr. Edward E. Rigney for respondent
The Rubber Manufacturers Association, Inc.

Wise, Roetzel, Maxon, Kelly & Andress, BAkron, O., by Mr. John M. Ulman for
respondent The Tire and Rim Association, Inc.

Cahill, Gordon, Reindel & Ohl, ©New York, N.Y., by Mathias F. Correa, for
respondent The Goodyear Tire & Rubber Company.

Gravelle, Whitlock, Markey & Tait, Washington, D.C., by Mr. Thomas S. Markey
for respondent The Firestone Tire and Rubber Company.

Arthur, Dry & Dole, New York, N.Y., by Mr. Myron Kalish, for respondent
United States Rubber Company.

White & Case, New York, N.Y., by Mr. Edgar Barton for respondent The B. F.
Goodrich Company.

Sullivan & Cromwell, [*24] New York, N.Y., by Mr. william E. willis, and
Mr. Frank W. Knowlton and Mr. John J. Dalton, Akron, 0., for respondent The
General Tire & Rubber Company.

Thompson, Weir & Barclay, New Haven, Conn., by Mr. John W. Barclay for
respondent The Armstrong Rubber Company.

Marshall, Melhorn, Bloch & Belt, Toledo, O., by Mr. W. A. Belt, for
respondent Cooper Tire & Rubber Company.

Pickrel, Schaeffer & Ebeling, Dayton, 0., by Mr. James E. Corkey and Mr.
William G. Pickrel, and Gravelle, Whitlock, Markey & Tait, Washington, D.C., by
Mr. Thomas S. Markey for respondent Dayco Corporation.

Phillips, Mahoney, Lytle, Yorkey & Letchworth, Buffalo, N.Y., by Mr. Robert
M. Hitchcock for respondent Dunlop Tire and Rubber Corporation.

Mr. Dayton Denious, Denver, Colo., for respondent The Gates Rubber Company.

Satterlee, Browne, Cherbonnier & Dickerson, New York, N.Y., by Mr. Paul Van
Anda for respondent Lee Rubber and Tire Corporation.

Baker, Hostetler & Patterson, Cleveland, 0., by Mr. Ezra K. Bryan for
respondent The Mansfield Tire and Rubber Company.

Reed, Smith, Shaw & McClay, Pittsburgh, [*25] Pa., by Mr. Edmund K. Trent
for respondent McCreary Tire and Rubber Company.

Brouée, McDowell, May, Bierce & Wortman, Akron, O., by Mr. C. Blake
McDowell, Jr., for respondent The Mohawk Rubber Company.

Buckingham, Doolittle & Burroughs, Akron, O., by Mr. Richard A. Chenoweth,
for respondent Seiberling Rubber Company.



ALJ: CREEL

INITIAL DECISION BY EDWARD CREEL, HEARING EXAMINER

The Federal Trade Commission issued its complaint against the respondents in
this proceeding, charging that fifteen tire and tube manufacturers, accounting
for substantially all of the industry's domestic production, and two trade
asgociations had conspired to fix prices on tires and tubes.

On November 3, 1961, there was submitted to the hearing examiner an agreement
between respondents, their counsel, and counsel supporting the complaint
providing for the entry of a consent order.

Under the terms of the agreement, the respondents admit the jurisdictional
facts alleged in the complaint. The parties agree, among other things, that the
cease and desist order there set forth may be entered without further notice and
have the same force and effect as if entered after a full hearing [*26] and the
document includes a waiver by the respondents of all rights to challenge or
contest the validity of the order issuing in accordance therewith. The
agreement further recites that it is for settlement purposes only and does not
constitute an admission by the respondents that they have violated the law as
alleged in the complaint.

The hearing examiner finds that the content of the agreement meets all of the
requirements of Section 3.25(b) of the Rules of the Commission, published May 6,
1955, as amended.

The hearing examiner having considered the agreement and proposed order, and
being of the opinion that they provide an appropriate basis for settlement and
dispogsition of this proceeding, the agreement is hereby accepted, and it is
ordered that said agreement shall not become a part of the official record
unless and until it becomes a part of the decision of the Commission. The
following jurisdictional findings are made and the following order issued:

1. Respondent The Rubber Manufacturers Association, Inc. (hereinafter
sometimes referred to as RMA), is an incorporated trade association organized
and existing under and by virtue of the laws of the State of Connecticut, [*27]
with its principal office located at 444 Madison Avenue, New York, N.Y.

Respondent The Tire and Rim Association, Inc. (hereinafter sometimes referred
to as TRA), is an incorporated association organized and existing under and by
virtue of the laws of the State of Ohio, with its principal office located at
2001 First National Tower, Akron, Ohio.

Respondent The Goodyear Tire & Rubber Company, referred to in the complaint
as The Goodyear Tire and Rubber Company, is an Ohio corporation with its
principal office and place of business located at 1144 East Market Street,
Akron, Ohio.

Respondent The Firestone Tire and Rubber Company is an Ohio corporation with
its principal office and place of business located at 1200 Firestone Parkway,
Akron, Ohio.

Respondent United States Rubber Company is a New Jersey corporation with its
principal office and place of business located at 1230 Avenue of the Americas,
New York, N.Y.



Respondent The B. F. Goodrich Company is a New York corporation (referred to
in the complaint as an Ohio corporation) with its principal office and place of
business located at 500 South Main Street, Akron, Ohio.

Respondent The General Tire & Rubber Company, referred [*28] to in the
complaint as The General Tire and Rubber Company, is an Ohio corporation with
its principal office and place of business located at 1708 Englewood Avenue,
Akron, Ohio.

Respondent The Armstrong Rubber Company is a Connecticut corporation with its
principal office and place of business located at 475 Elm Street, West Haven,
Conn.

Respondent Cooper Tire & Rubber Company, referred to in the complaint as
Cooper Tire and Rubber Company, is a Delaware corporation with its principal
office and place of business located at Lima and Western Avenues, Findlay, Ohio.

Respondent Dayco Corporation, formerly known as and named in the complaint as
The Dayton Rubber Company, is an Ohio corporation with its principal office and
place of business presently located at 333 West First Street, Dayton, Ohio.

Respondent Dunlop Tire and Rubber Corporation is a New York corporation with
its principal office and place of business located at River Road and Sheridan
Drive, Buffalo, N.Y.

Respondent The Gates Rubber Company is a Colorado corporation with its
principal office and place of business located at 999 South Broadway, Denver,
Colo.

Respondent Lee Rubber and Tire Corporation is a New [*29] York corporation
with its principal office and place of business located at Conshchocken, Pa.

Respondent The Mansfield Tire and Rubber Company is an Ohio corporation with
its principal office and place of business located at 515 Newman St reet,
Mansfield, Ohio.

Respondent McCreary Tire and Rubber Company is a Pennsylvania corporation
with its principal office and place of business located at Indiana, Pa.

Respondent The Mohawk Rubber Company, referred to in the complaint as The
Mohawk Rubber Corporation, is an Ohio corporation with its principal office and
place of business located at 1325 Second Avenue, Akron, Ohio.

Respondent Seiberling Rubber Company is a Delaware corporation with its
principal office and place of business located at 345 15th Street, Northwest,
Barberton, Ohio.

All of the respondents named herein, other than respondents RMA and TRA, are
collectively sometimes referred to hereinafter as respondent manufacturers.

2. The Federal Trade Commission has jurisdiction of the subject matter of
this proceeding and of the respondents, and the proceeding is in the public
interest.

ORDER
I

A. It is ordered, That respondents, The Rubber Manufacturers Association,
[*30] Inc., The Tire and Rim Association, Inc., The Goodyear Tire & Rubber
Company, The Firestone Tire and Rubber Company, United States Rubber Company,



The B. F. Goodrich Company, The General Tire & Rubber Company, The Armstrong
Rubber Company, Cooper Tire & Rubber Company, Dunlop Tire and Rubber
Corporation, The Gates Rubber Company, Lee Rubber and Tire Corporation, The
Mansfield Tire and Rubber Company, McCreary Tire and Rubber Company, The Mohawk
Rubber Company, and Seiberling Rubber Company, their respective officers,
representatives, agents, employees, subsidiaries, successors and assigns,
directly or through any corporate or other device in or in connection with the
manufacture, offering for sale, sale or distribution of rubber tires and tubes,
tire valves, retread materials and repair materials (all of which products are
hereinafter referred to as tires and tubes) in interstate commerce, do forthwith
ceagse and desist from entering into, continuing, cooperating in, or carrying out
any planned common course of action, understanding, agreement, combination, or
conspiracy between or among any two or more of the said respondents, or between
any one or more of said respondents and any [*31] others not parties hereto, to
do or perform any of the following things:

1. Establish, fix or maintain prices, discounts, bonuses, allowances, terms
or conditions of sale, or any other pricing policies or adhere to or follow any
prices, discounts, bonuses, allowances, terms or conditions of sale, or any
other pricing policies so established, fixed or maintained.

2. OQuote, bid or sell at prices calculated or determined pursuant to or in
accordance with a single zone delivered price system, or pursuant to or in
accordance with any other plan or system of delivered prices.

3. Adopt, use or in any way follow any prices, discounts, bonuses,
allowances, terms or conditions of sale, or any other pricing policies,
announced by a particular respondent or respondents, or any of them, whereby
prices, discounts, bonuses, allowances, terms or conditions of sale, or any
other pricing policies are made identical or gsubstantially uniform or matched,
or reflect agreed upon price differentials.

4. Quote, bid or sell at prices calculated or determined in whole or in part
through the use of a system of accounting or a cost formula.

5. Circulate or communicate cost data to respondent RMA [*32] or to any
other trade association, business organization or non-governmental agency.

6. Establish, fix, maintain or adopt customer classifications, list prices,
discounts, bonuses, warranties, guarantees, allowances, transportation terms,
sales promotion plans (such as Labor Day sales or liquidation sales), payment
plans (such as Spring Dating Plans), terms or conditions of sale, or any other
pricing policies.

7. Quote, bid or sell to federal, state, county, or municipal governments,
or any agencies thereof, or to original equipment manufacturers, at prices
arrived at through any agreed upon formulae, or by any other agreed upon methods
or means, whereby prices are made identical or substantially uniform or matched,
or reflect agreed upon price differentials.

8. Establish or maintain a system, method or plan for policing, controlling,
or enforcing adherence to any prices or pricing policies to any class of
customers.

9. Exchange, distribute or circulate with, between or among respondents any
information concerning prices, discounts, bonuses, allowances, terms or



conditions of sale, or any other pricing policies before announcement thereof to
respondent's customers or the [*33] public.

10. Plan, adopt or make effective, through respondent RMA, or any other
trade association or business organization, or through respondent TRA, or
through any other non-governmental agency, any standardization or simplification
programs or policies for the purposes of fixing, maintaining or tampering with
prices or pricing policies.

11. Establish, fix, maintain, adopt or suggest any resale price to be
maintained by any dealer; or police, control or enforce adherence to any resale
price.

12. Allocate or designate the business of a specific purchaser, governmental
or other, to or for a particular respondent or respondents.

13. Use or maintain respondent RMA or respondent TRA or any other agency as
an instrument or medium for promoting, aiding, or rendering more effective, any
cooperative or concerted effort or efforts to suppress or eliminate competition
by or through any of the means or methods set forth in this order.

B. It is understood that nothing contained in the foregoing or Paragraph III
hereof shall prevent any respondent manufacturer from negotiating or carrying
out in good faith a contract to manufacture, or to sell to or buy from any bona
fide customer [*34] or supplier, whether such customer or supplier is or is not
a respondent herein. '

II

Tt is further ordered, That each manufacturing respondent, and subsidiary
thereof, shall, within ninety (90) days after the date of service of this Order,
individually and independently revise its prices and pricing factors and
policies on tires and tubes in the following manner:

A. Independently review its prices, price lists, discounts, bonuses and
allowances, and other pricing factors and policies, on the basis of its own
costs, the margin of profit individually desired, and other lawful
considerations including outstanding contractual commitments;

B. Withdraw its presently effective prices, price lists, discounts, bonuses
and allowances;

C. Establish new prices, price lists, discounts, bonuses and allowances on
the basis of such an independent review;

D. In the event any prices, price lists, discounts, bonuses or allowances
thus established are changed within the period of six (6) months following their
adoption, the respondent making such change shall have the burden of
establishing that such change was made in good faith to meet a competitive
pricing situation. For a period of [*35] two years following the adoption of
the prices, price lists, discounts, bonuses or allowances provided for in
subparagraph C hereof, any respondent who has made changes therein during the
above-noted sixmonth period shall have the burden of documenting all evidence
relied upon in making such change and retaining and making available to the
Commission upon request all such documentation; and

E. Within the hundred and twenty (120) days after the date of service of this
Order, file with the Commission an affidavit setting forth the fact and manner
of compliance with subparagraph C hereof.



III

Tt is further ordered, That each of the respondents, its officers,
representatives, agents, employees, subsidiaries, successors and assigns,
directly or through any corporate or other device, in connection with the sale
of tires and tubes in interstate commerce, do forthwith cease and desist from:

A. Disseminating any information or data as to prices, discounts, bonuses,
allowances, terms or conditions of sale, or any other pricing policies to any
other of the respondents before announcement thereof to respondent's customers
or to the public.

B. Attending any meeting with another respondent [*36] or respondents at
which prices, discounts, bonuses, allowances, terms or conditions of sale, or
any other pricing policies are discussed or considered.

v

Tt is further ordered, That respondent The Rubber Manufacturers Association,
Inc., its officers, representatives, agents, employees, subsidiaries, successors
and assigns, directly or through any divisions, committees or other operating
units or devices, formally or informally, in connection with the manufacture,
offering for sale, sale or distribution of tires and tubes, do forthwith cease
and desist and permanently refrain from planning or performing any of the
following things:

A. Obtaining or disseminating any information as to prices, discounts,
bonuses, allowances, warranties, guarantees, sales promotion plans (such as
Labor Day sales or liquidation sales), payment plans (such as Spring Dating
plans), terms or conditions of sale, or customer classifications in connection
therewith, or any other pricing policies. '

B. Conducting or holding any meeting at which discussion is had or
consideration is given concerning information as to prices, discounts, bonuses,
allowances, warranties, guarantees, sales promotion plans [*37] (such as Labor
Day sales), payment plans (such as Spring Dating plans), terms or conditions of
sale, or customer classification in connection therewith, or any other pricing
policies.

C. Obtaining, compiling, retaining or disseminating any uniform accounting
manuals or any cost data relating to accounting practices or procedures,
including but not limited to cost accounting data, cost accounting surveys, cost
formulae, or any accounting data relating to prices.

D. Cooperating in the formulation of any standardization or simplification
programs or policies with the purpose of fixing, maintaining or tamperlng with
prices or pricing policies.

E. Obtaining or collecting any information on nonpublic freight rates or
transportation charges from any tire and tube manufacturer, or disseminating any
information on any fictitious or averaged freight rates, or any zone pr1c1ng
plan or system.

F. Acting as an instrument or medium for promoting, aiding or rendering more
effective any cooperative or concerted effort to suppress or eliminate
competition, or to cooperate with any of the other respondents herein in
carrying out any of the acts prohibited by this Order.



v

It is [*38] further ordered, That respondent The Tire and Rim
Association, Inc., its officers, representatives, agents, employees,
subsidiaries, a successors and assigns, directly or through any divisions,
committees, or other operating units or devices, formally or informally, in
connection with the manufacture, offering for sale, sale or distribution of
tires and tubes, do forthwith cease and desist and permanently refrain from
planning or performing any of the following things:

A. Cooperating in the formulation of any standardization or simplification
programs or policies with the purpose of fixing, maintaining or tampering with
prices or pricing policies.

B. Acting as an instrument or medium for the purpose of promoting, aiding or
rendering more effective any cooperative or concerted effort to suppress or
eliminate competition, or to cooperate with any of the other respondents herein
in carrying out any of the acts prohibited by this Order. ’

VI

VI

It is further ordered, That the complaint be, and it is hereby, dismissed as
to respondent Dayco Corporation (formerly operating as The Dayton Rubber
Company) .

VII

It is further ordered, That each of the respondents shall ({*39] within
sixty (60) days after service upon it of this order file with the Commission a
report in writing setting forth in detail the manner and form in which it has
complied with Paragraphs I, III, IV and V of this Order to cease and desist.

ORDER:
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission's Rules of Practice, published May
6, 1955, as amended, the initial decision of the hearing examiner shall, on the
6th day of January 1962, become the decision of the Commission; and,
accordingly:

It is therefore ordered, That respondents shall, within the times provided
for in the order contained in the initial decision herein, file with the
Commission reports, in writing, setting forth in detail the manner and form in
which thev have complied with the order to cease and desist.



FTC-ACTION, TRADE-REGULATION 123,868, Rubber
Manufacturers Assn., Inc., et al.--Order reopening and setting aside
order as to Rubber Manufacturers Assn., Inc., Dkts. 5448 and 7505,
July 19, 1995.

Rubber Manufacturers Assn., Inc., et al.--Order reopening and setting aside order as to Rubber
Manufacturers Assn., Inc., Dkts. 5448 and 7505, July 19, 1995.

The FTC has terminated two consent orders against the Rubber Manufacturers Association, Inc.
The orders—one entered in 1948 and one entered in 1962--followed charges that the Association and
numerous members engaged in price-fixing. The Commission terminated the orders in accordance
with its "sunsetting” policy, under which the Commission presumes that the public interest requires
terminating competition orders more than 20 years old.

The orders prohibited the Association from, among other things, formulating or enforcing resale
price agreements, exchanging price information or entering into price-fixing agreements.

In April, the Association petitioned the Commission to terminate the orders. The Commission vote to
terminate them was 5-0, with Commissioner Mary L. Azcuenaga issuing a concurring statement.

In her statement, Commissioner Azcuenga said that although she concurs in the decision to grant
the request to set aside the orders against RMAI, she dissents from the decision to limit the setting
aside of the order to the association, instead of setting aside the order in its entirety. According to
Azcuenaga, the decision to grant the relief to RMAI and deny it to the other respondents appears to be
inconsistent with the Commission's announced Sunset Policy where it is presumed "that the public
interest requires reopening and setting aside the order in its entirety. . .when a petition to reopen and
modify a competition order is filed" and the order is more than 20 years old. The "burden on public and
private resources” is increased "by applying the presumption in favor of sunset not only on a case-by-
case basis but on a respondent-by-respondent basis," Azcuenaga concluded.
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Creation of monopoely.

The order is-directed against four manu-
facturers ‘as members of both respondent
trade associations. They are Avon Sole-Ca,
Avon, Mass.; Alfred Hale Rubber Cl_:r.. hu.!“.i:l
Ouincy, Mass.; The Holtite Maonfacturing
Co., Baltimore; and Panther-Panca Robber
Co., Chelsea, Mass,

Other respondent members of The Rubber
Mzmfacturers Asspciation, Inc, are Auburo
Rubber Corp., Aubare, Ind ; Dryden Hubber
Co, Chicago; Essex Rubber Co., Trenton
M. J.; Goadyear Tire & Ruobber Co. an
Seiberling Rubber Co,, Both of Akron; The
I. T. . Co., Elyria, Ohio; and the United
States Rubber. Co. and the B. F. Goodrich
Co., both.of New York.

Other members of Rubber Heel & Sole
Manufacturers Associztion are The Bear-
oot Sole Co., Inc., Barberton, Ohio; Brad-
stone Rubber Co., Woodbine, N. J.; The
Hagerstown Rubber Co., Hagerstown, Md.;
Hanover Rubber Ca.,, West Hanover, Mass. |
Lynch Heel Co., Chelses;, Mass, The Monarch
Rubber Co., Tnc, Balbimeore; The MNorwalk
Tire and Rubber Co, Nerwalk, Conn., Ply-
mouth Rubber Co., Inc, Canton, Mass,; Cua-
haug Rubber Co., North Broolfield, Mase,;
Travelite Rubber Co., Inc, Boston; Victor
Produets Corp., Gettysburg, Pa.; and Web-
ster Rubber Co., Auburn, Maine.

Dismissal of the complaint was ordered
as to Beebe Brothers Rubber Co., Nashus,
N, H., which was not {ound to have partic-
pated in the conspirncy ; R, S, Crawioed, who
tefore his death was gencral director of Rub-
ber Heel & Sole Manufacturers Association;
and two corporations which have been dis-
solved, Hood Rubber Ca, Watertawn, Mass.,
and The OFSullivan Rubber Co, Inc, Win-
chester, V. !

The complaint was. also dismizsed as to
Comecticut Leather & Findings Assoaation,
Inc, Waterbary, Conn; Harry Diamond,
its secretary; and its B johber-members.
The dismissal was without prejodice to the
right of the Commission to i8sue a new com-
plaint against them or to take such other
action as may be deemed proper. The com-
plaint was dismissed as to these respond-
ents, the Commission saul, in ordeér. to

ite the disposition of the case against
the respondent mannfactnrers: and  their
trade associations, which entered into a
sHpulation a5 to the facts and waived for-
ther hearing and all interveming procedore.

It will be in the public nteresk, the Com-
mission added, for the charges against these
parties ta be stated and determined jn 2
separate proceeding, -

Order issued Febroary 2, 1948; released
February 15, 1948

See complaint, T13,439, and annotations,
Vol, 2, 1 6380.63, 7084
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PRICE FIXING '~

[713,688] Connecticut Leather & Find-
rt Leather Co,.

inges Ass'n, Inc.; Bridg :
The Fich Leather Co.; Greenberg, d. b a.
Connecticut Leather Co.; Diamond Leather
Co, New Haven Leather Co.,, Louis
Geghter, d. . a. Elm City Leather Co.;
Puzrzo Brothers Co.; Rochina DeCroce and
Anthony M. DeCroce, di b, 8, Torrington

Leather Co—New complaint, FTC Dkt ?52?', E
Charge: After serving 25 manufacturers of

rubber heels, rubber ‘zoles and accessary
Froducls with an order to cease and desist
rom a natlon-wide price-fixing conspiracy,
the Commission moved against a related
combination among jobbers to Ax and main-
tain prices of the prodpcts at both the whole-
sale and retail levels

Eight Connectictit jobbers and their trade
association are named respondents in a com-
plaint charging restraint of trade in violation
af the Federal Trade Commission Act. They
are Commecticut Leather & Findings Associa-
tion, Inc., Waterbury; its secretary, Harry
Diamond, New Haven; Bridgeport Leather
Co, ﬂﬁd%purt: The Zich Leather Co. and
Manrice Greenberm, trading as Connecticut
Leather Co., both 'of Hartford; Diamond
Leather Co., New Haven Leather Co. and
Louis Geghter, trading as Elm City Leather
Ca., all of New Haven; Puzzo Brothers Co.,
Waterbury; and Rochina DeCroce and
Anthony M. DeCroce, copartners trnrlin_gr;a
Torrington Leather 'Co., Torrimgton e
association members are en d in selling
and distributing rubber heels, rubber soles
and accessory products in ConnecBeut and
nearby States.

Althongh the Connecticut association and
its members are the only respondenta speci-
fically -named, the complaint alleges that
they not only conspired with one another
But also with various manufactirers and with
other jobbers aud distributors “to suppress
and eliminate competit'tnn as to price and
otherwise * = &°

Ag deseribed in the complaint, the al-
leged conspiracy was designed to insure
uniformity in the prices charged by the
respondents and other jobbers s well as m

the resale prices charged by their retailer-

customers in  transactons with ultimate
purchasers. :

Price unifermity among the jobbers was
accomplished throngh ose, among other
things, of uniform schedules to be used in
price calenlations, the complaint alleges. - 1t
adds that enforcement of price uniformity,
among. both johbers and retailers, was also
effected by means of contracts, warnings,
threats and injunctions.

In addition, the complaint avers, the re-
spondents and other jobbers, through their
trade associations and. otherwise, ook con-
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